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MR. JUSTICE BRANDEIS 


yu engaged in the preparation of a comprehensive legal 
treatise, international in scope and dealing with problems 
of the comparative civil law, I was honored by the receipt of an 
invitation to contribute an article to the Harvard Law Review in 
honor of Mr. Justice Louis D. Brandeis. In view of the outstand- 
ing accomplishments of the man whose anniversary we are cele- 
brating, I consider it a pleasure to contribute my share.’ 


Mr. Justice Brandeis is well known on the Continent and is 
held in the same high respect there as in his own country. His 
international fame is primarily, but not solely, founded on the 
social and legal memoranda and opinions in reference to complex 
problems of public law and social legislation which he has sub- 
mitted to his government at various times. The jurists of the world 
are equally aware of another rare and outstanding qualification of 
Mr. Justice Brandeis. They pay him their respects as the pro- 
foundly practical and farseeing judge. 

His thoughtful, profound and convincing judicial opinions, 
which, though always guided by the purest spirit of justice are 
tempered so far as possible by equitable considerations, portray 
him as an ideal and gifted jurist. They show a rare analytical 
talent together with a most constructive spirit, a clever ability at 
arguing, and a prudent art of presentation. These qualities evi- 
dence a vision, broad yet precise, a great and practical intellect, a 





1 In honor of Mr. Justice Brandeis, Dr. Balogh is preparing an article on 
“The Adaptation of Law to Economic Conditions,” which will appear in a 
forthcoming issue. — Ed. 
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comprehensive knowledge of foreign as well as domestic legal and 
economic affairs, strictest impartiality joined with a spirit of hu- 
manity and reverence for the statutory law. His dissenting 
opinions * also display these happy characteristics. It is, therefore, 
not surprising that those of his associates who are kindred to him 
in their precise grasp for and training in the theoretical aspects of 
law, Mr. Justice Holmes * and Mr. Justice Stone,* have oftentimes 
joined in his dissenting opinions. 

Thanks to the qualifications previously mentioned, his judicial 
opinions have engraved deep marks in legal science and jurispru- 
dence since his elevation to the bench of the United States Supreme 
Court on the fifth of June, 1916. In spite of the respect which Mr. 
Justice Brandeis pays to the established law, he broadens the facts 
of the particular case to give a proper direction to law and equity. 
He is conscious of the fact that the law is not a self-sufficient sci- 
ence, but one which should reconcile conflicting interests in social 
harmony. The applied law as a medium for the regulation of 
social and economic relations should not handicap the evolution 
of law. He evidently reflects upon the law in the totality of its 
connection with the other aspects of civilization. His opinions 


reflect profound, precise, and visioned thoughts which Roscoe 
Pound, Dean of our science, recently formulated as follows: “ Law 
is more than a body of devices for business purposes, just as it is 





2 See Lier, THE Soctat AND Economic Views oF Mr. Justice BRANDEIS (1930). 

3 See, e.g., Adams v. Tanner, 244 U.S. 590, 597 (1917) ; Hitchman Coal & Coke 
Co. v. Mitchell, 245 U. S. 229, 263 (1917) ; Duplex Printing Press Co. v. Deering, 
254 U.S. 443, 479 (1921); Truax v. Corrigan, 257 U. S. 312, 354 (1921) ; American 
Column & Lumber Co. v. United States, 257 U. S. 377, 413 (1921); Jay Burns 
Baking Co. v. Bryan, 264 U. S. 504, 517 (1924); Di Santo v. Pennsylvania, 273 
U. S. 34, 37 (1927) ; Quaker City Cab Co. v. Commonwealth of Pennsylvania, 277 
U. S. 389, 403 (1928) ; Olmstead v. United States, 277 U. S. 438, 471 (1928) ; Frost 
v. Corporation Comm. of Oklahoma, 278 U. S. 515, 528 (1929); St. Louis & 
O'Fallon Ry. v. United States, 279 U. S. 461, 488 (1929); Railroad Comm. of 
California v. Los Angeles Ry. Corp., 280 U. S. 145, 158 (1929); United Railways 
& Elec. Co. v. West, 280 U. S. 234, 255 (1930). 

4 See, e.g., Di Santo v. Pennsylvania, 273 U. S. 34, 37 (1927); Quaker City 
Cab Co. v. Commonwealth of Pennsylvania, 277 U. S. 389, 403 (1928) ; Olmstead 
v. United States, 277 U. S. 438, 471 (1928); Frost v. Corporation Comm. of 
Oklahoma, 278 U. S. 515, 528 (1929); St. Louis & O’Fallon Ry. v. United States, 
279 U. S. 461, 488 (1929); Railroad Comm. of California v. Los Angeles Ry. 
Corp., 280 U. S. 145, 158 (1929); United Railways & Elec. Co. v. West, 280 U. S. 


234, 255 (1930).- 
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more than a body of rules for the guidance of courts. From a 
purely functional standpoint, the function of providing devices for 
business and industry is only one of the functions of the authorita- 
tive legal materials. It is a special phase of the general task of 
harmonizing and securing interests and upholding and furthering 
the social order.” ° 

The writings of Brandeis: Business—a Profession® and 
Other People’s Money and How the Bankers Use It’ as well as his 
numerous magazine articles, opinions for the government, and 
judicial opinions — clearly indicate that he believes that history 
is the best schoolmaster; that we should live in the present, learn 
from the past, and work for the future. His guide is Ulpian’s 
rule: “Juris praecepta sunt haec: honeste vivere, alterum non 
laedere, suum cuique tribuere.”* In order to support his theses 
he frequently draws on history. His examples are not only men 
of today but also historical characters, even heroes of the Bible. 
Foremost among the latter is a great fellow-believer, the brilliant 
scholar, impartial judge, and creative mind Gamaliel I,° whose 
son, Rabban Shimon ben Gamaliel, the famous president of the 
Sanhedrin, a rarely gifted and efficient statesman, coined a proverb 
of eternal value: ‘‘ Upon three things the world rests: on Truth, 
on Judgment, and on Peace.” 

Elemér Balogh. 


BERLIN, GERMANY. 





? 

See The Call for a Realist Jurisprudence (1931) 44 Harv. L. REv. 697, 709. 
(1925). 

(1914). 

Dic. I, 1, De iust. et ture, 10, 1; LENEL, PAL. 2, 1013, fr. 2362; Inst. I, 1, 3. 
This great teacher, at whose feet St. Paul sat (Acts 22:3), was president of 
the Sanhedrin in the reign of Agrippa I. Sass. 15a. But see 2 ScHUreR, GE- 
SCHICHTE DES JUDISCHEN VOLKEs (4th ed. 1907) 257, 431; 2 STRACK U. BILLERBECK, 
KOMMENTAR ZUM NEUEN TESTAMENT AUS TALMUND UND MiprasH (1924) 637. 
In dealing with the accused disciples of Jesus, he gave the courageous advice to 
release them, for their work, if it were of men, would come to naught in any case, 
but if it were of God it would be opposed in vain. As a worthy descendant of 
Hillel, he arrived at his decisions on legal questions in an enlightened manner. 
OrLA 2:12; JEB. 16:7. His authority was so great that his death was announced 
to his generation and to posterity by the statement: When Rabban Gamaliel the 
Elder died, regard for the Thora ceased and purity and piety died. Sota 9:15. 

10 ABoTH 1:18. 
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MR. JUSTICE BRANDEIS AND THE REGULATION 
OF RAILROADS 


O undertake to isolate the influence of a single Justice of the 
United States Supreme Court upon a given portion of the 
law involves obvious difficulties; difficulties that should, perhaps, 
have persuaded to a declination of the task; but the gracious sug- 
gestion of the editors of the Harvard Law Review that the at- 
tempt be made to study the relation of Mr. Justice Brandeis to 
the law of railroad regulation was directed toward a quarter all 
too ready to give it hospitable reception, and “the only way 
to get rid of a temptation is to yield to it.” 

The part played by Mr. Justice Brandeis in the famous Five 
Per Cent Case’ is not forgotten. The brief which he filed in that 
proceeding in his capacity as attorney for the Interstate Com- 
merce Commission disclosed a thorough understanding of the 
railroad problem, not only as to its traffic aspect, but also as to 
its accounting and operating features; an understanding that did 
not content itself with criticism, but concerned itself also with 
constructive suggestion. Inevitably he became associated in the 
public mind with the railroads; and when he was appointed to 
the Supreme Court of ‘the United States, it was anticipated that 
the opinions filed by him as an Associate Justice would evidence 
his intimate acquaintance with the federal plan for the regulation 
of railroads and with the practical significance of its operation. 
How this anticipation has been realized presents a fascinating 
subject of study to a railroad lawyer. It is hoped that it may 
interest others also. ; 

It is true, of course, that the extent to which a single member 
of the Court may influence the development of the law is not 
measured solely by the text of his own opinions. Indeed, his 
theories may find their way into the opinions of his brethren and 
his own opinions may be colored or materially modified by the 
views of his associates. As Mr. Chief Justice Hughes recently 





1 31 1. C. C. 351 (1914), 32 I. C. C. 325 (1914). 
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said, when he responded to the address of Attorney General 
Mitchell presenting the resolutions adopted by the Bar of the 
Supreme Court upon the death of Mr. Justice Sanford: 


“The strength of the Court is the resultant of the interaction and 
codperation of individual forces, and the successful performance of its 
function depends upon the discharge of individual responsibility by 
Justices of equal authority in the decision of all matters that come 
before the Court.” ” 


But, notwithstanding this interaction and codperation, the indi- 
vidual contribution remains, and it is deemed reasonable to regard 
the opinions filed by a Justice as the best available materials for 
the character of study here undertaken. | 

Accordingly the assumption is made that the opinions of Mr. 
Justice Brandeis in those cases in which he has voiced the opinion 
of the Court, or concurred specially, or dissented, constitute a rea- 
sonable and proper basis for an examination of his part in the 
development of the law relating to the regulation of the railroads. 

That law is, of course, almost wholly statutory, consisting of the 
Interstate Commerce Act and related legislation; and the opin- 
ions interpreting and enforcing the provisions of these acts re- 
flect the characteristics found in opinions dealing with questions 
of statutory interpretation, that is to say, they are devoted pri- 
marily to the examination of the language of the statute in the 
light of accepted aids to statutory construction. But in the case 
of important statutes the decisions, as a rule, soon begin to take 
on another aspect, becoming themselves the generating source of 
new principles and producing a coherent body of law having the 
same essential vitality as other portions of the law whose roots 
are not embedded in statutes. This tendency has found abundant 
illustration in the decisions interpreting and enforcing the Inter- 
state Commerce Act and related legislation. 

When Mr. Justice Brandeis took his seat on the bench in June, 
1916, this development of judicial interpretation of the Inter- 
state Commerce Act had made material progress. It will be 
remembered that the Act, passed in 1887, had been extensively 
amended in 1906 and again in 1910, with other amendments of 





2 (1931) 17 A. B. A. J. 428. 
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importance at other times. The story has been told elsewhere,’ 
and even a summary of the history of the changes in the statute 
would be out of place here; but by the process of judicial con- 
struction sundry principles had been recognized as underlying 
the new régime of governmental regulation. Among these some 
of the more important were: 

(a) That the tariffs of a railroad filed with the Interstate Com- 
merce Commission as required by the statute prescribe the terms 
on which its interstate transportation service must be conducted. 

(6) That primary resort must be had to the Commission — 
not to the courts — for the determination of administrative ques- 
tions. 

(c) That the courts are not only deprived of jurisdiction to 
consider initially the administrative questions confided to the 
Commission, but have only a limited power to review the deci- 
sions of the Commission, a power which does not permit the sub- 
stitution of their views regarding administrative questions for 
those of the Commission. 

(d) That intrastate railroad rates may prejudice interstate 
commerce, or shippers and communities engaged in such com- 
merce; and that, to the extent that they do so, they are subject 
to federal authority and have been brought within the juris- 
diction of the Interstate Commerce Commission by the Interstate 
Commerce Act. 

These principles furnish, to a substantial extent, the basis of 
present-day railroad regulation. All had been established before 
1916, but they find important illustration in the opinions of 
Mr. Justice Brandeis. They will be briefly explored in the light 
of these opinions. 

That the tariffs of a railroad filed with the Interstate Commerce 
Commission prescribe the terms on which the interstate trans- 
portation service must be conducted is a natural corollary of the 
rule of non-preferential treatment of all shippers.* To insure 





8 INTERSTATE ComMeERCE Acts ANNOTATED (1930) 75-87; 1 SHARFMAN, THE 
INTERSTATE. COMMERCE COMMISSION (1931). 

4 In Western Union Tel. Co. v. Esteve Bros. & Co., 256 U.S. 566, 573 (1921), 
Mr. Justice Brandeis said: “ It is true that a railroad rate does not have the force 
of law unless it is filed with the Commission. But it is not true that out of the 
filing of the rate grows the rule of law by which the terms of this lawful rate 
conclude the passenger. The rule does not rest upon the fiction of constructive 
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such treatment the railroad must be required to publish what it 
offers its patrons, and the offer so made can not be modified in 
favor of some particular shipper. This principle, embedded in 
the legislation, is illustrated in Texas & Pac. Ry. v. Mugg.’ In 
this case the Court held the shipper liable to pay the published 
rate on an interstate shipment, irrespective of the fact that he had 
relied on, and based sales upon, a lower rate quoted by the 
railroad’s agent. The hardship upon the shipper is obvious, and 
yet there seems to be no alternative if fair treatment as among 
shippers is to be attained. In theory, the shipper is able to con- 
sult the tariffs and ascertain the correct rate: in practice, except 
in the case of large industries, he frequently relies on the agent 
of the railroad. But in legal effect he is charged with notice be- 
cause of the provisions of the filed tariff.° 

Now, it is manifest that this theory applies not only to the 
rates charged for the transportation service, but to all privileges 
and practices required by law to be published in tariffs and which 
affect the amount or character of the service rendered or the 
charges for such service.’ So, it soon became apparent that the 





notice. It flows from the requirement of equality and uniformity of rates laid 
down in §3 of the Act to Regulate Commerce. Since any deviation from the 
lawful rate would involve either an undue preference or an unjust discrimination, 
a rate lawfully established must apply equally to all, whether there is knowledge 
of it or not. Congress apparently concluded, in the light of discrimination there- 
tofore practiced by railroads among shippers and localities, that in transportation 
by rail equality could be secured only by provisions involving the utmost definite- 
ness and constant official supervision. Accordingly by § 6 it forbade a carrier of 
goods from engaging in transportation unless its rates had been filed with the 
Commission; and it prohibited, under heavy penalties, departure in any way from 
the terms of those rates when filed.” 

5 202 U.S. 242 (1906) ; cf. Gulf, Colorado, & Santa Fé Ry. v. Hefly, 158 U.S. 98 
(1895). 

6 See Chicago & Alton R. R. v. Kirby, 225 U. S. 155, 166 (1912) ; Adams Exp. 
Co. v. Croninger, 226 U. S. 491, 509 (1913) ; Kansas City So. Ry. v. Carl, 227 U.S. 
639, 652-53 (1913) ; Boston & Maine R. R. v. Hooker, 233 U.S. 97, 110-11 (1914) ; 
Turner Lumber Co. v. Chicago, Milwaukee & St. Paul Ry., 271 U. S. 259, 263 
(1926). But, as pointed out in the excerpt from Mr. Justice Brandeis’ opinion in 
Western Union Tel. Co. v. Esteve Bros. & Co., supra note 4, the rule requiring 
adherence to tariffs does not rest upon the fiction of constructive notice. And 
posting, as distinguished from filing, is not essential to the binding effect of the 
tariff. Texas & Pac. Ry. v. Cisco Oil Co., 204 U. S. 449 (1907); United States v. 
Miller, 223 U. S. 599 (1912); Berwind-White Coal Mining Co. v. Chicago & Erie 
R. R., 235 U.S. 371 (1914). 

7 Obviously, however, a provision incorporated in a tariff will not prescribe the 
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provisions of the tariffs, and not contractual arrangements, con- 
trol almost every aspect of the relation between the shipper and 
the carrier,* and that such provisions can not be waived or varied. 
Instances are referred to in the margin.” In Davis v. Hender- 
son,*° a case in which an intending shipper orally notified an agent 
of a railroad that he wished cars to ship cattle when the tariff 
required written notice, Mr. Justice Brandeis said: “ There is no 
claim that the rule requiring written notice was void. The con- 
tention is that the rule was waived. It could not be. The trans- 
portation service to be performed was that of a common carrier 
under published tariffs. The rule was a part of the tariff.” ** 
In Galveston, Harrisburg & San Antonio Ry. v. Woodbury, he 
applies the principle to the matter of liability: “‘ Since the trans- 
portation [of certain baggage] here in question was subject to 
the Act to Regulate Commerce, both carrier and passenger were 
bound by the provisions of the published tariffs.”*? In Texas & 
Pac. Ry. v. Leatherwood, he presses the proposition to its logical 
conclusion, and, speaking of the terms of a bill of lading and a 
rate properly filed, says: “ Each has in effect the force of a 
statute, of which all affected must take notice.” ** This principle 
is simple and understandable, but it gives scant recognition to the 
older rule that the terms of the relation between the carrier and 
the shipper are determined by their contract; that the relation is 
a kind of bailment, and that bailment is a kind of contract. The 
principle is reminiscent of the older cases that dealt with the 





terms on which the interstate transportation must be conducted if such provision 
is contrary to law. Boston & Maine R. R. v. Piper, 246 U. S. 439 (1918) ; Adams 
Exp. Co. v. Darden, 265 U.S. 265 (1924) (opinion by Brandeis, J.). 

8 Cf. Biklé, Jurisdiction of Certain Cases Arising Under the Interstate Com- 
merce Act (1911) 60 U. oF Pa. L. REv. 1, 13-14. 

® Armour Packing Co. v. United States, 209 U. S. 56 (1908); Chicago & Alton 
R. R. v. Kirby, 225 U. S. 155 (1912) ; see Pennsylvania R. R. v. International Coal 
Mining Co., 230 U. S. 184, 197 (1913); Georgia, Fla. & Ala. Ry. v. Blish Milling 
Co., 241 U. S. 190, 197 (1916); Missouri, Kan. & Tex. Ry. v. Ward, 244 U. S. 383 
(1917) (opinion by Brandeis, J.). 

10 266 U.S. 92 (1924). Cf. Davis v. Cornwell, 264 U.S. 560 (1924), where it is 
held that a contract by a railroad to furnish cars on a certain day for interstate 
transportation as common carrier is void if not in accordance with tariff provisions 
(opinion by Brandeis, J.). 

11 266 U.S. 92, 93 (1924). 

12 254 U. S. 357, 360 (1920). 

13 250 U.S. 478, 481 (1919). 
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legality of limiting carriers’ liability by notice, but those cases 
sought their justification, such as it was, in contractual theory: * 
the present doctrine finds its more solid foundation in the policy 
of the statute. And, while in particular cases this doctrine some- 
times seems to involve hardship —a result apparently inescap- 
able when important objectives are deemed essential on a large 
scale— such hardship is mitigated by the fact that all rates, 
practices and privileges required to be filed with the Commis- 
sion are subject to challenge under the provisions of the Inter- 
state Commerce Act.*® Here is encountered the second principle 
in the development of the present law of railroad regulation re- 
ferred to above. 

When a shipper seeks to challenge rates, privileges, and prac- 
tices, duly published in the filed tariffs, his attack almost invari- 
ably is based upon the contention that such rates, privileges or 
practices are unreasonable, discriminatory, unduly prejudicial or 
preferential.*® In all such cases the Supreme Court has held that 
the Interstate Commerce Act requires primary resort to the Inter- 
state Commerce Commission and to this extent disestablishes 
such court jurisdiction as may theretofore have existed. This 
principle finds its first important exposition in Texas & Pac. Ry. 
v. Abilene Cotton Oil Co." In this case a shipper brought an 
action in a state court against a railroad seeking to recover on 
account of the exaction of transportation charges on interstate 
shipments alleged to be excessive. The Court held that such an 
action could not be maintaineu in the absence of a finding by the 
Interstate Commerce Commission that the rates charged were 
unreasonable. This decision was made in the face of the pro- 
vision in section 22 of the Act to Regulate Commerce that “.. . 
Nothing in this act contained shall in any way abridge or alter 
the remedies now existing at common law or by statute, but 





14 See opinion in Hollister v. Nowlen, 19 Wend. 234 (N. Y. 1838), for an 
excellent discussion of the old cases. 

15 And some not required to be filed, as, for example, rules governing the dis- 
tribution of cars to coal mines. Baltimore & Ohio R. R. v. United States, 215 U.S. 
481 (1910); Morrisdale Coal Co. v. Pennsylvania R. R., 230 U. S. 304 (1913); 
Midland Valley R. R. v. Barkley, 276 U. S. 482 (1928) (opinion by Brandeis, J.). 

16 The same is true of such rules, regulations and practices as are not required 
to be filed. 

17 204 U.S. 426 (1907). 


i ‘ 
_—— * 





10 HARVARD LAW REVIEW 


the provisions of this Act are in addition to such remedies.” The 
Court held that the important purpose of the statute, to secure 
equality to all shippers, could be achieved only by confining to 
the Commission the initial jurisdiction to determine whether or 
not rates were unreasonable. Court jurisdiction might result in 
awards to different shippers on different bases. “In other words, 
the act can not be held to destroy itself.” ** The principle found 
rapid extension to other classes of cases involving so-called admin- 
istrative questions. It was well established when Mr. Justice 
Brandeis came to the bench. By that time the cases began to 
present the question whether certain issues necessitate adminis- 
trative consideration and therefore come within the rule. In 
Northern Pac. Ry. v. Solum,” a shipper sued to recover damages 
on the ground that the carrier had not forwarded his shipment 
via the cheapest route available. Mr. Justice Brandeis says: 


“Whether the practice of the carrier of shipping over the interstate 
route was reasonable, when a lower intrastate route was open to it, pre- 
sents an administrative question, one of perhaps considerable com- 
plexity. ... 

“ The fact that the administrative question presented involves an in- 
trastate as well as interstate route does not prevent the application of 
the rule, that the courts may not be resorted to until the administra- 
tive question has been determined by the Commission.” *° 


Likewise the construction of a tariff may involve an administra- 
tive question, but not necessarily so. The principle is thus stated 
by Mr. Justice Brandeis in Great Northern Ry. v. Merchants 
Elevator Co.: 


“When the words of a written instrument are used in their ordinary 
meaning, their construction presents a question solely of law. But 
words are used sometimes in a peculiar meaning. Then extrinsic evi- 
dence may be necessary to determine the meaning of words appearing 
in the document. This is true where technical words or phrases not 
commonly understood are employed. Or extrinsic evidence may be 
necessary to establish a usage of trade or locality which attaches pro- 
visions not expressed in the language of the instrument. Where such 





18 It is Mr. Justice White, as he then was, speaking. 204 U. S. at 446. 
19 247 U.S. 477 (1918). 
20 Jd. at 482-83. 
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a situation arises, and the peculiar meaning of words, or the existence 
of a usage, is proved by evidence, the function of construction is neces- 
sarily preceded by the determination of the matter of fact. Where the 
controversy over the writing arises in a case which is being tried before 
a jury, the decision of the question of fact is left to the jury, with 
instructions from the court as to how the document shall be construed, 
if the jury finds that the alleged peculiar meaning or usage is estab- 
lished. But where the document to be construed is a tariff of an inter- 
state carrier, and before it can be construed it is necessary to determine 
upon evidence the peculiar meaning of words or the existence of inci- 
dents alleged to be attached by usage to the transaction, the preliminary 
determination must be made by the Commission; and not until this de- 
termination has been made, can a court take jurisdiction of the contro- 
versy. If this were not so, that uniformity which it is the purpose of 
the Commerce Act to secure could not be attained. For the effect to be 
given the tariff might depend, not upon construction of the language — 
a question of law — but upon whether or not a particular judge or jury 
had found, as a fact, that the words of the document were used in the 
peculiar sense attributed to them or that a particular usage existed.” ** 


It is not difficult to discover in the test here laid down oppor- 


tunity for further debate. 

The reasonableness of a practice in regard to the distribution 
of coal cars to mines presents an administrative question; ** and, 
under the amendments incorporated in the Interstate Commerce 
Act by Transportation Act, 1920, the establishment of junctions 
between the main lines of independent carriers and the inter- 
change of car services is confided primarily to the exclusive juris- 
diction of the Interstate Commerce Commission.”* 

The cases which have followed Texas & Pac. Ry. v. Abilene 





21 259 U.S. 285, 291-92 (1922). This opinion includes a helpful note (at 295) 
listing the cases in which the jurisdiction of the Court was sustained without pre- 
liminary resort to the Commission, and those in which the Court refused to take 
jurisdiction because there had been no preliminary resort to the Commission. 

22 Midland Valley R. R. v. Barkley, 276 U. S. 482 (1928) (opinion by 
Brandeis, J.). 

23 Alabama & Vicksburg Ry. v. Jackson & Eastern Ry., 271 U. S. 244 (1926) 
(opinion by Brandeis, J.). An unusual application of the general principle is 
found in Keogh v. Chicago & Northwestern Ry., 260 U. S. 156 (1922), in which 
an unsuccessful effort was made to establish a right to action against a railroad, 
available in the courts, on the ground that, while the rates established by it were 
not unreasonably high, they had been put in effect in contravention of the Anti- 
Trust Act. The opinion is by Mr. Justice Brandeis. 
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Cotton Oil Co. are an excellent illustration of the tendency to 
develop from a statute a principle, which then seems to establish 
its own claim to an independent existence and becomes the pro- 
genitor of vigorous offspring.** The stock from which it was bred 
is almost forgotten and it asserts its position as a principle in its 
own right. The doctrine that administrative questions arising 
under the Interstate Commerce Act are confided to the primary 
and exclusive jurisdiction of the Interstate Commerce Commis- 
sion seems almost to have become a principle of general juris- 
prudence.” 

The sweep of the jurisdiction thus confided to the Interstate 
Commerce Commission is seldom realized. The monetary stake 
is frequently tremendous. In the 1920 Rate Case ** the advances 
sought and authorized by the Commission were estimated to 
amount to more than $1,000,000,000 per annum. The reductions 
in the rate case of 1922 *° were estimated to amount to several 
hundred millions per annum. In the Pullman Surcharge Investi- 
gation * the amount at stake was approximately $35,000,000 to 
$40,000,000 per annum; and the amount involved in the /nter- 
changeable Mileage Ticket Case approximately $20,000,000 to 


$30,000,000 per annum. These proceedings are cited merely by 
way of illustration, though the first two cases were, of course, 
exceptional. Ordinary court litigation is a mere bagatelle in 
point of monetary stake as compared with proceedings before the 
Commission, particularly when it is remembered that action by 
the Commission in rate cases continues to have its effect from 


year to year. 
Furthermore, by virtue of its jurisdiction of controversies in- 





24 See p. 5, supra. 

25 This sentence is inspired by the painful memory of a distressing occasion on 
which the writer was asked by a certain circuit court of appeals to produce the 
statutory language justifying his contention that the lower court had been ousted 
of jurisdiction to decide what he conceived to be an administrative question en- 
trusted to the primary jurisdiction of the Interstate Commerce Commission — as 
indeed the Supreme Court later decided. Director General v. Viscose Co., 254 U.S 
498 (1921). 

26 Increased Rates, 1920, 58 I. C. C. 220 (1920). 

27 Reduced Rates, 1922, 68 I. C. C. 676 (1922). 

28 Charges for Passengers in Sleeping and Parlor Cars, 95 I. C. C. 469 (1925). 

29 47 I. C. C. 200 (1923), 98 I. C. C. 298 (1925); United States v. New York 
Cent. R. R., e¢ al., 263 U. S. 603 (1924). 
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volving undue prejudice and preference in railroad rates, as dis- 
tinguished from unreasonableness, the Commission exercises a 
power of profound significance in its effect upon the economic 
status of competing communities.*® Its decisions abound in illus- 
trations of this power. The perennial contests over the so-called 
port-differentials,** over the grain and flour rates between Chi- 
cago, Buffalo, Minneapolis, Duluth, and other points,*’ over the 
rates on citrus fruit and lumber as between the south and the 
west,** over the lake-cargo coal rates applicable from the so-called 
northern and southern coal fields,** come to mind at once. The 
list might be extended almost indefinitely, since most rate cases 
represent the vocalization of the economic dolour resulting from 
the stress of competition between industries and localities. The 
slightest reflection will indicate the immense importance to the 
public of the extraordinary power which is involved in adjudicat- 
ing these controversies; and, when consideration is given to the 
powers confided to the Commission by the Interstate Commerce 
Act in addition to those over rates, such as the powers with re- 
spect to service, the issuance of securities, the extension and aban- 





80 See, in general, Interstate Commerce Comm. v. Chicago, Rock Island & Pac. 
Ry., 218 U. S. 88 (1910). 

31 In the matter of Import Rates, 24 I. C. C. 78 (1912); Chamber of Com- 
merce of N. Y. v. New York Cent. & Hudson River R. R., 24 I. C. C. 55 (1912), 
24 I. C. C. 674 (1912) ; Maritime Ass’n v. Ann Arbor R. R., 95 I. C. C. 539 (1925), 
126 I. C. C. 199 (1927); Baltimore Chamber of Commerce v. Ann Arbor R. R., 
159 I. C. C. 691 (1929) ; State of New Jersey v. New York Cent. R. R., I. C. C. 
Docket No. 22,824, now in course of litigation. 

32 Banner Milling Co. v. New York Cent. & Hudson River R. R., 14 I. C. C. 
398 (1908), 19 I. C. C. 128 (1910); Grain Products Rates via Great Lakes, 43 
I. C. C. 550 (1917) ; Board of Trade of Chicago v. Pere Marquette R. R., 44 I. C. C. 
345 (1917). 

38 Florida R. R. Comm. v. Aberdeen & Rockfish R. R., 144 I. C. C. 603 (1928), 
and cases cited at 621; North Carolina Pine Ass’n v. Atlantic Coast Line R. R., 
85 I. C. C. 270, 280-84 (1923); cf. Adams-Bank Lumber Co. v. Aberdeen & Rock- 
fish R. R., 157 I. C. C. 280 (1929). 

84 Advances in Coal Rates by Chesapeake & Ohio Ry., 22 I. C. C. 604 (1912) ; 
Boileau v. Pittsburgh & Lake Erie R. R., 22 I. C. C. 640 (1912), 24 I. C. C. 129 
(1912) (in this case Mr. Brandeis, as he then was, represented the complainant) ; 
Lake Cargo Coal Rates, 46 I. C. C. 159 (1917); Lake Cargo Coal Rates, 1925, 
tor I. C. C. 513 (1925); Lake Cargo Coal from Kentucky, etc., to Lake Erie 
Ports, 139 I. C. C. 367 (1928); United States v. Anchor Coal Co., 279 U. S. 812 
(1929); Western Pennsylvania Coal Traffic Bureau v. Baltimore) & Ohio R. R., 
I, C. C. Docket No. 23,241, now in course of litigation. 
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donment of lines, the establishment of divisions between carriers, 
and so forth, the magnitude of its authority is at once manifest. 
And this authority is enhanced, on the one hand, by the primary 
jurisdiction of the Commission over administrative questions, 
with its consequent effect upon court jurisdiction, and, on the 
other hand, by the limited court review of Commission action 
permitted by the statute. For, if the Commission is to perform 
its functions effectively, not only must it have primary jurisdic- 
tion of matters coming within the scope of its activities, but a 
proper balance must be secured between the maintenance of its 
authority and protection to the interested parties when it passes 
the boundaries of its domain. 

So, the third of the important principles referred to above as ly- 
ing at the foundation of present-day railroad regulation — namely, 
the limitation imposed upon the courts with respect to Commis- 
sion action— becomes a central feature in the whole scheme 
of regulation, a fact emphatically testified to by the extensive 
volume of literature that has been developed on this subject.*° 
Perhaps the most satisfactory general statement of the rule 
regarding the power of the courts to review action by the 
Interstate Commerce Commission is found in Interstate Com- 
merce Comm. v. Union Pac. R. R.,** in which the Supreme Court 
said: 


“ There has been no attempt to make an exhaustive statement of the 
principle involved, but in cases thus far decided, it has been settled that 
the orders of the Commission are final unless (1) beyond the power 
which it could constitutionally exercise; or (2) beyond its statutory 
power; or (3) based upon a mistake of law. But questions of fact may 
be involved in the determination of questions of law, so that an order, 
regular on its face, may be set aside if it appears that (4) the rate is 
so low as to be confiscatory and in violation of the constitutional pro- 
hibition against taking property without due process of law; or (5) if 
the Commission acted so arbitrarily and unjustly as to fix rates contrary 
to evidence, or without evidence to support it; or (6) if the authority 
therein involved has been exercised in such an unreasonable manner as 





35 See DicKINSON, ADMINISTRATIVE JUSTICE AND THE SUPREMACY OF LAW IN 
THE Unirep States (1927), where the matter is thoroughly explored, and the cases 
and articles dealing with the subject exhaustively cited. 

86 222 U.S. 541 (1912). 
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to cause it to be within the elementary rule that the substance, and not 
the shadow, determines the validity of the exercise of the power.” *” 


It is believed that this statement summarizes with accuracy 
the law with respect to court review of action by the Commission 
under the Interstate Commerce Act.** Subsequent decisions dis- 
close the application of these principles in numerous situations.*° 
In many of these cases the opinions have been by Mr. Justice 
Brandeis: indeed, he has contributed substantially to the law on 
this subject; and while the decisions are frequently unanimous, it 
is not without significance that where difference of opinion arises 
as between the different members of the Court the tendency of 
Mr. Justice Brandeis seems to be to support the Commission, al- 
though he is quite ready, if error of law appears, to join in setting 
aside the Commission’s orders. Reference is made in the margin 
to his opinions bearing upon this matter.*° Here brief comments 
upon a few of the more important will suffice. 





87 Id. at 547. 

38 Skinner & Eddy Corp. v. United States, 249 U. S. 557, 562 (1919); Tagg 
Bros. v. United States, 280 U. S. 420, 442 (1930) (opinions by Brandeis, J.). 
The scope of court review of Commission action under the Clayton Act is not 
discussed. 

39 There are also two important lines of cases holding either that certain ac- 
tion by the Commission is not reviewable in the Courts, or that certain parties 
do not have a legal interest sufficient to justify such challenge. The leading case 
of the first class is Procter & Gamble Co. v. United States, 225 U. S. 282 (1912), 
which is popularly cited as establishing the principle that negative orders of the 
Commission are not reviewable. Perhaps a more accurate statement of the rule 
would be that, where the Commission, taking jurisdiction, finds no basis for ex- 
erting its authority, the courts are without jurisdiction to pass on the propriety 
of its decision. Several important decisions in which the opinions have been ren- 
dered by Mr. Justice Brandeis outline helpfully the significance of this proposition. 
Chicago Junction Case, 264 U. S. 258 (1924); Great Northern Ry. v. United 
States, 277 U. S. 172 (1928) ; Piedmont & Northern Ry. v. United States, 280 U. S. 
469 (1930). 

Furthermore, it is an opinion of Mr. Justice Brandeis that established the 
necessity for a Jegal interest in order to contest the validity of Commission action. 
Edward Hines Trustees v. United States, 263 U. S. 143 (1923). And this rule has 
been applied and the character of interest necessary to constitute a legal interest 
indicated in several of his opinions. Chicago Junction Case, 264 U. S. 258, 266-68 
(1924); Sprunt & Son, Inc. v. United States, 281 U. S. 249 (1930) ; Pittsburgh & 
West Virginia Ry. v. United States, 281 U. S. 479 (1930). 

40 United States v. Merchants etc. Ass’n, 242 U. S. 178 (1916); St. Louis 
S. W. Ry. v. United States, 245 U. S. 136 (1917); Louisville & Nashville R. R. v. 
United States, 245 U. S. 463 (1918) ; Louisiana & Pine Bluff Ry. v. United States, 
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How far the Court will go in declining to interfere with Com- 
mission action is well illustrated by the New England Divisions 
Case.** This proceeding originated before the Interstate Com- 
merce Commission with a complaint filed by the New England 
railroads invoking the provisions of the Interstate Commerce Act 
as amended by Transportation Act, 1920, and demanding in- 
creased divisions out of the joint rates in which they participated 
with the railroads west of the Hudson River. Before the Com- 
mission special emphasis was laid upon the fact that the low net 
railway operating income of the New England railroads must 
have been a material factor in persuading the Commission to 
authorize the increases in rates approved in 1920,* but that the 
New England lines had not received increases in revenue com- 
mensurate with their needs although they were commensurate 





257 U.S. 114 (1921) ; Central R. R. of N. J. v. United States, 257 U.S. 247 (1921); 
New England Divisions Case, 261 U. S. 184 (1923) ; United States v. Illinois Cent. 
R. R., 263 U.S. 515 (1924); Peoria & Pekin Union Ry. v. United States, 263 U. S. 
528 (1924); Chicago Junction Case, 264 U. S. 258 (1924) (the opinion in this case 
involves important and interesting discussion as to whether the order was review- 
able at all; whether it was essentially negative in character, and whether the 
appellants had a legal interest sufficient to give them a standing to challenge the 
order) ; United States v. Abilene & So. Ry., 265 U. S. 274 (1924) (this case in- 
volves, among other things, the formalities required in making certain that in- 
formation is properly before the Commission: see especially 286-290, and cf. Chi- 
cago Junction Case, supra, at 263) ; United States v. Pennsylvania R. R., 266 U. S. 
191 (1924); United States v. Village of Hubbard, 266 U. S. 474 (1925) ; Chicago, 
Indianapolis & Louisville Ry. v. United States, 270 U. S. 287 (1926); Western 
Chemical Co. v. United States, 271 U. S. 268 (1926); Virginian Ry. v. United 
States, 272 U. S. 658 (1926) (this case involves, among other things, an expression 
of the Court’s views as to when, in cases of this kind, stays pending appeal may 
be allowed); United States v. Los Angeles & Salt Lake R. R., 273 U. S. 299 
(1927) (in this case it is decided that an order of the Commission fixing the final 
value of a railroad is not reviewable by injunction) ; Assigned Car Cases, 274 U. S. 
564 (1927); Atchison, Topeka & Santa Fé Ry. v. United States, 279 U. S. 768 
(1929); United States v. Erie R. R., 280 U. S. 98 (1929) (involving the question 
whether certain traffic transported by railroad from Hoboken, N. J. to Garfield, 
N. J., was import or intrastate traffic) ; Sprunt & Son, Inc. v. United States, 281 
U. S. 249 (1930) (another important opinion involving the question of the neces- 
sary legal interest to justify the maintenance of a bill to enjoin an order of the 
Commission) ; Pittsburgh & West Virginia Ry. v. United States, 281 U. S. 479 
(1930); cf. Skinner & Eddy Corp. v. United States, 249 U. S. 557 (1919); Lam- 
bert Co. v. Baltimore & Ohio R. R., 258 U. S. 377 (1922); Interstate Commerce 
Comm. v. Waste Merchants Ass’n, 260 U. S. 32 (1922); Edward Hines Trustees 
v. United States, 263 U. S. 143 (1923); Arkansas R. R. Comm. v. Chicago, Rock 
Island & Pac. R. R., 274 U.S. 597 (1927). 


41 261 U.S. 184 (1923). 42 Supra note 26. 
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with the increases permitted in the joint rates. In brief, the 
New England roads did not wish to seek increases in rates within 
New England or in rates applying to or from that territory suffi- 
cient to meet what they conceived to be their needs. Traffic 
considerations, they thought, argued otherwise. But they joined 
with the lines west of the Hudson and east of the Mississippi in 
seeking an increase on a uniform basis for this entire territory, 
including New England; and the Commission acted in accordance 
with this proposal and authorized an advance generally of 40 per 
cent in the freight rates in this so-called Eastern Group. Obvi- 
ously, the subsequent demand of the New England railroads for 
increased divisions suggested, somewhat bluntly, that localities 
outside New England should help to support the New England 
roads through the medium of increases in the divisions of joint 
rates; in other words, that the division of joint rates should be 
influenced, to a substantial extent, by the respective “ needs ” of 
the carriers participating in such rates. The action of the Court 
in sustaining the decision of the Commission, illustrates the reach 
of the Commission’s authority. Mr. Justice Brandeis, who wrote 
the opinion, said: 


“ Tt is contended that if the act be construed as authorizing such ap- 
portionment of a joint rate on the basis of the greater needs of particu- 
lar carriers, it is unconstitutional. There is no claim that the apportion- 
ment results in confiscatory rates, nor is there in this record any basis 
for such a contention. The argument is that the division of a joint rate 
is essentially a partition of property; that the rate must be divided on 
the basis of the services rendered by the several carriers; that there is 
no difference between taking part of one’s just share of a joint rate and 
taking from a carrier part of the cash in its treasury; and, thus, that 
apportionment according to needs is a taking of property without due 
process. But the argument begs the question. What is its just share? 
—It is the amount properly apportioned out of the joint rate. That 
amount is to be determined, not by an agreement of the parties or by 
mileage. It is to be fixed by the Commission; fixed at what that board 
finds to be just, reasonable and equitable. Cost of the service is one of 
the elements in rate making. It may be just to give the prosperous 
carrier a smaller proportion of the increased rate than of the original 
rate. Whether the rate is reasonable may depend largely upon the dis- 
position which is to be made of the revenues derived therefrom.” ** 





438 261 U.S. 184, 195 (1923). 
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The approach of the action of the Commission to socialistic 
theory is apparent: but the Court finds its decision within the 
scope of its jurisdiction and holds that “ to consider the weight of 
the evidence, or the wisdom of the order entered, is beyond our 
province.’ ** 

Moreover, the case illustrates the tendency of the Court to 
accept as adequate support for the Commission’s order evidence 
of limited scope found by the Commission to be typical,** a 
tendency emphasized in the Assigned Car Cases * in which the 
Court, again speaking through Mr. Justice Brandeis, said: 


“The contention that findings of the Commission concerning dis- 
crimination were unsupported by evidence, or that findings essential to 
the order are lacking, rests largely upon a misconception. This objec- 
tion was directed particularly to the finding that the existing practice 
in regard to assigned cars results in giving to the mines enjoying as- 
signed cars an unjust and unreasonable share of railroad services and of 
facilities other than cars. The claim is that the evidence, upon which 
the finding of the resulting discrimination in these other transportation 
facilities rests, relates to only a few carriers, and that the general find- 
ing to that efect is without support, because the evidence introduced 
was not show" .» be typical. Compare New England Divisions Case, 
261 U.S. 184, 196-197; United States v. Abilene & Southern Ry. Co., 
265 U.S. 274, 291. The argument overlooks the difference in the char- 
acter between a general rule prescribed under paragraph (12) and a 
practice for particular carriers ordered or prohibited under §§ 1, 3 
and 15 of the Interstate Commerce Act. In the cases cited, the Com- 
mission was determining the relative rights of the several carriers in a 
joint rate. It was making a partition; and it performed a function 
quasi-judicial in its nature. In the case at bar, the function exercised 
by the Commission is wholly legislative. Its authority to legislate is 
limited to establishing a reasonable rule. But in establishing a rule of 





44 Td. at 204. In connection with this case see United States v. Abilene & So. 
Ry., 265 U. S. 274 (1924), in which the Court, speaking through Mr. Justice 
Brandeis, sets aside another divisions order of the Commission because the Com- 
mission had refused to exclude from consideration matter not properly brought 
into the record and because it had acted with respect to the divisions without 
having before it adequate evidence of what they were. The first of these grounds 
is especially important in view of the fact that the Commission, in various instances, 
has indicated a disinclination to confine itself to the record in deciding cases brought 
before it. 

45 261 U.S. 184, 196-99 (1923), and cf. United States v. Abilene & So. Ry., 265 
U. S. 274, 290-91 (1924). 46 274 U.S. 564 (1927). 
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general application, it is not a condition of its validity that there be 
adduced evidence of its appropriateness in respect to every railroad to 
which it will be applicable. In this connection, the Commission, like 
other legislators, may reason from the particular to the general.” *” 


Whether it is intended to suggest that there is a difference be- 
tween the so-called “ legislative” function of the Commission 
and its customary administrative functions is not wholly clear. 
In the Chicago Junction Case ** Mr. Justice Brandeis had said: 
“ Rate orders are clearly legislative.” *® Probably, therefore, the 
language quoted does not mean to suggest greater freedom of 
action, so far as dependence on formal records is concerned, than 
in the ordinary case where the Commission exercises its adminis- 
trative authority, but to distinguish, as the context seems to 
show is intended, between its administrative and its quasi-judicial 
functions. It would imply, apparently, that in the exercise of its 
quasi-judicial authority—as, for example, in passing upon 
claims for reparation — it must find more definite and complete 
support in the record than when it prescribes rates for the 
future.” ae 

The opinions filed by Mr. Justice Brandeis in, ies involving 
the validity of orders of the Commission cover a;wide variety of 
action by the Commission, but probably none are more important 
than those dealing with alleged undue preference and prejudice. 
As already stated, controversies turning on the significance of 
the provisions of the law prohibiting such undue preference and 
prejudice are of the greatest practical significance. The fate 
of an industry or of a community may be determined by what 
the Commission does under this power. Furthermore, it is here ™ 
that the Commission finds the great authority under which, in 
certain cases, it may control intrastate railroad and express rates 
and establish them on a level in direct conflict with the require- 
ments of state commissions, state statutes or state constitutions. 
Under this power the Commission, within prescribed limits, may 
invalidate state action. The power resembles a limited judicial 
review of unconstitutional legislation. Although bitterly chal- 





47 Id. at 582-83. 48 264 U.S. 258 (1924). 49 Td. at 263. 

50 Cf, Baer Bros. v. Denver & Rio Grande R. R., 233 U.S. 479, 486-87 (1914). 

51 Supplemented by the provisions of Section 13 incorporated in the Inter- 
state Commerce Act by Transportation Act, 1920. 
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lenged at the outset, the propriety of this authority is now recog- 
nized on all hands: in no other way can the Commission make its 
authority over interstate rates effective. 

As is well known, the jurisdiction was upheld in the famous 
decision, popularly known as the Shreveport case.” It was given 
broader scope by the amendments incorporated in the Interstate 
Commerce Act by Transportation Act, 1920; * so that now there 
is effective authority in the Interstate Commerce Commission not 
only to protect interstate traffic against intrastate rates improperly 
related to interstate rates, but also to see that intrastate traffic pro- 
duces “‘ a proportionate and equitable share of the income of the 
carriers.” ™* 

Here the recent opinion of Mr. Justice Brandeis, in Georgia 
Public Serv. Comm. v. United States,” constitutes an important 
contribution to the solution of the delicate questions arising in 
connection with the application of these principles. This opinion 
deals with the difficult matter of the sufficiency of the proof of 
unjust discrimination against interstate commerce. He says: 


“ The order here challenged is state-wide in operation; and it governs 
a vast multitude of rates. Because of divergent conditions, a doubt 
may well arise in applying the rule prescribed to some particular situa- 
tion. But possible uncertainty of application in isolated instances is 
not a sufficient ground for setting aside in its entirety, by judicial 
process, a carefully drawn order, otherwise valid and practicable of 
operation over a wide territory... . 

“ The appellants contend that the order is void because there are no 
adequate findings of undue disparity between the rates charged for 
intrastate transportation in Georgia and the rates actually in force for 
interstate transportation; and also because there was no finding that 
the intrastate rates imposed an undue burden upon the carriers’ inter- 





52 Houston, East & West Texas Ry. v. United States, 234 U. S. 342 (1914). 
This decision was forecast in the Minnesota Rate Cases, 230 U. S. 352, 419-20 
(1913). 

53 Railroad Comm. of Wis. v. Chicago, Burlington & Quincy R. R., 257 U. S. 
563 (1922). See also New York v. United States, 257 U.S. 591 (1922). 

54 257 U.S. 563, 591 (1922). 

55 283 U. S. 765 (1931). See also Alabama v. United States, 283 U. S. 776 
(1931) ; American Exp. Co. v. Caldwell, 244 U. S. 617 (1917); Nashville, Chatta- 
nooga & St. Louis Ry. v. Tennessee, 262 U. S. 318 (1923); United States v. Vil- 
lage of Hubbard, 266 U. S. 474 (1925); Arkansas R. R. Comm. v. Chicago Rock 
Island & Pac. R. R., 274 U.S. 597 (1927) (all opinions by Brandeis, J.). 
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state revenues or that the alteration of the intrastate rates would pro- 
duce additional revenue. The findings in the report are definite and 
comprehensive. There are, moreover, illustrative specific findings which 
confirm the general ones and show that in a real sense, and to a sub- 
stantial degree, undue prejudice and discrimination to interstate ship- 
pers and localities have resulted and will result. The requirement of 
definiteness to which attention was called in Beaumont, S. L. & W. Ry. 
Co. v. United States, 282 U.S. 74, 86 and in Florida v. United States, 
282 U.S. 194, 208, is also met. 

“The appellants contend tHat the findings are unsupported by the 
evidence. When an investigation involves shipments from and to many 
places under varying conditions, typical instances justify general find- 
ings. Railroad Commission v. Chicago, B. & Q. R. Co., 257 U.S. 563, 
579. Compare Beaumont, S.L.& W. Ry. Co. v. United States, 282 U.S. 
74, 83. While the order relates only to a few commodities, the scales 
of rates are statewide in operation; and they apply to shipments between 
hundreds of points of origin and destination. To require specific evi- 
dence and separate adjudication in respect to each would be tantamount 
to denying the possibility of granting relief. Compare New England 
Divisions Case, 261 U. S. 184; Railroad Commission v. Chicago, B. & 
Q. R. Co., loc. cit. supra. The evidence was comprehensive in scope.” *° 


It thus appears that Mr. Justice Brandeis has had occasion 
to contribute, through his opinions in important cases, to the 
development of the four principles of railroad regulation which 
had been established by decisions of the Court before he became 
a member and which lie at the foundation of present-day railroad 
regulation. But it was not long after his elevation to the bench 
that there came the “ strange interlude” of federal control with 
its perplexing questions. Was the Government operating the 
railroads through the legal personality of the Director General 
or through the legal personalities of the corporate owners of the 
property? Important practical results followed from either 
answer: and the question was actively debated for some months. 
The Court's decision in Missouri Pac. R. R. v. Ault ™ cleared the 
atmosphere. The opinion of Mr. Justice Brandeis is unequivocal: 
the railroads were operated, not through the owner-companies, 
but by a Director General: 


“ By the establishment of the Railroad Administration and subse- 
quent orders of the Director General, the carrier companies were com- 


56 283 U.S. 765, 772-74 (1931). 57 256 U.S. 554 (1921). 
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pletely separated from the control and management of their sys- 
tems. . . . It is obvious, therefore, that no liability arising out of the 
operation of these systems was imposed by the common law upon the 
owner-companies as their interest in and control over the systems were 
completely suspended.” °* 


“The Government operated this railroad not as lessee, but 
under a right in the nature of eminent domain,” he said in North 
Carolina R. R. v. Lee.”® 

It seems of little use to refer to other questions arising during 
this era, although at the time they seemed of great importance. 
Was the Director General one person or did he have as many 
legal personalities as the companies whose properties he con- 
trolled? °° And what if these companies were interrelated? “ 
What constituted the taking possession of a railroad? * To what 
extent did state statutes, suspended during federal control in 
their application to railroads, become operative thereafter? 
Could the Director General be substituted as defendant in place 
of a railroad corporation erroneously sued? *“* These and other 
similar questions °° troubled the minds of counsel for the shippers 
and the railroads for several years after federal control had 
ceased and the new provisions of Transportation Act, 1920, 
had become operative. “Quis, talia fando, ... temperet a 
lacrimis? ”’ °° 





58 Jd. at 557. 59 260 U.S. 16, 17 (1922). 

6° Davis v. Donovan, 265 U.S. 257 (1924) (opinion by McReynolds, J.). 

61 Davis v. Alexander, 269 U. S. 114 (1925) (opinion by Brandeis, J.). 

62 Marion & Rye Valley Ry. v. United States, 270 U. S. 280 (1926) (opinion 
by Brandeis, J.). 

63 Missouri Pac. R. R. v. Boone, 270 U.S. 466 (1926) (opinion by Brandeis, J.). 

64 Mellon v. Weiss, 270 U. S. 565 (1926) (opinion by Brandeis, J.). 

65 See, e.g., Davis v. Slocomb, 263 U. S. 158 (1923) ; St. Louis, Kennett & S. E. 
R. R. v. United States, 267 U.S. 346 (1925); Cairo, Truman & So. R. R. v. United 
States, 267 U. S. 350 (1925); Great Northern Ry. v. United States, 277 U. S. 172 
(1928) (all opinions by Brandeis, J.). 

66 Arn. II. 6, 8. Railroad counsel were heartened during this trying period by 
the famous lines in Aen. I. 198-99, 202-03: 


“O socit (neque enim ignari sumus ante malorum), 
O passi graviora, dabit deus his quoque finem. 
. revocate animos ... . 
. . . forsan et haec olim meminisse juvabit.” 


But with respect to this last sentiment they feel constrained to record in succinct 
modernistic fashion: Nondum. 
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The provisions of this last named Act introduced a new policy 
into the regulation of railroads. As Mr. Justice Brandeis said in 
his opinion in the New England Divisions Case: 


“ Transportation Act, 1920, introduced into the federal legislation a 
new railroad policy. Railroad Commission of Wisconsin v. Chicago, 
Burlington & Quincy R. R. Co., 257 U.S. 563, 585. Theretofore, the 
effort of Congress had been directed mainly to the prevention of abuses; 
particularly, those arising from excessive or discriminatory rates. The 
1920 Act sought to ensure, also, adequate transportation service. That 
such was its purpose, Congress did not leave to inference. The new 
purpose was expressed in unequivocal language. And to attain it, new 
rights, new obligations, new machinery, were created. The new pro- 
visions took a wide range. Prominent among them are those specially 
designed to secure a fair return on capital devoted to the transportation 
service. Upon the Commission, new powers were conferred and new 
duties were imposed. 

The credit of the carriers, as a whole, had been seriously impaired. 
To preserve for the nation substantially the whole transportation system 
was deemed important.” ° 


The significance of the new legislation is further illustrated by 
his opinion in Texas & Pac. Ry. v. Gulf, Colorado & Santa Fe 
Ry.®* He there decides, first, that one railroad may challenge in 
court the construction of proposed additional trackage by another 
railroad, irrespective of the fact that the Interstate Commerce 
Commission has not decided whether such proposed additional 
trackage constitutes an extension of road within the meaning of 
the Interstate Commerce Act; and, second, that in such case it is 
a question of law as to what constitutes an extension. He then 
points out that the meaning of the word should be sought in the 
light of the context and policy of Transportation Act, 1920, and 
says: 

“‘ By that measure, Congress undertook to develop and maintain, for 
the people of the United States, an adequate railway system. It recog- 
nized that preservation of the earning capacity, and conservation of the 
financial resources, of individual carriers is a matter of- national con- 
cern; that the property employed must be permitted to earn a reasonable 
return; that the building of unnecessary lines involves a waste of re- 
sources and that the burden of this waste may fall upon the public; 





67 261 U.S. 184, 189-90 (1923). 68 270 U.S. 266 (1926). 
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that competition between carriers may result in harm to the public as 
well as in benefit; and that when a railroad inflicts injury upon its rival, 
it may be the public which ultimately bears the loss. See Railroad 
Commission v. Chicago, Burlington & Quincy R. R. Co., 257 U.S. 563; 
The New England Divisions Case, 261 U. S. 184; The Chicago Junc- 
tion Case, 264 U.S. 258; Railroad Commission v. Southern Pacific Co., 
264 U. S. 331. The Act sought, among other things, to avert such 
losses.” °° 


He then proceeds to contrast an extension of line with industrial 
side tracks. 


“Tracks of that character are commonly constructed either to im- 
prove the facilities required by shippers already served by the carrier 
or to supply the facilities to others, who being within the same territory 
and similarly situated are entitled to like service from the carrier. The 
question whether the construction should be allowed or compelled de- 
pends largely upon local conditions which the state regulating body is 
peculiarly fitted to appreciate. Moreover, the expenditure involved is 
ordinarily small. But where the proposed trackage extends into terri- 
tory not theretofore served by the carrier, and particularly where it 
extends into territory already served by another carrier, its purpose and 
effect are, under the new policy of Congress, of national concern. For 
invasion through new construction of territory adequately served by 
another carrier, like the establishment of excessively low rates in order 
to secure traffic enjoyed by another, may be inimical to the national 
interest. If the purpose and effect of the new trackage is to extend 
substantially the line of a carrier into new territory, the proposed track- 
age constitutes an extension of the railroad within the meaning of para- 
graph 18, although the line be short and although the character of the 
service contemplated be that commonly rendered to industries by means 
of spurs or industrial tracks. Being an extension, it cannot be built 
unless the federal commission issues its certificate that public necessity 
and convenience require its construction. The Hale-Cement Line is 
clearly an extension within this rule.” *° 


These opinions emphasize the new policy initiated by Congress 
in 1920 with respect to the regulation of the railroads, and the 





69 Td. at 277. 

70 Td. at 278-79. Mr. Justice Brandeis’ opinion in Colorado v. United States, 
271 U.S. 153 (1926), deals with the matter of abandonments. It is a clear exposi- 
tion of the extent to which authority over this matter has been confided to the In- 
terstate Commerce Commission and the reasons which underlie the grant of the 
power. 
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excerpts quoted constitute a succinct statement of the economic 
philosophy which underlies this policy. 

Indeed, considerations drawn from his theories as to the 
economic aspect of the matter play a large part in his views on 
that most controversial of subjects, railroad valuation. There 
is no purpose, however, to make this discussion an excuse for 
participating in this dispute. It seems long ago to have ceased 
to be a private controversy and to have become a fight open to any- 
one, as the Irishman suggested. But, since it presents an issue 
closely related to that involved in the valuation of public utilities 
generally, and since the articles heretofore produced on the sub- 
ject do not seem to have tended to promote a reconciliation of 
opposing views or a solution of the problem, the writer of this 
article must hold himself excused from engaging in what to him 
would seem a work of futility, viz., submitting a critique of 
Mr. Justice Brandeis’ famous dissenting opinion in the so-called 
O’Fallon case.” Suffice it to say that that opinion, taken in con- 
junction with his opinion in the Southwestern Bell Tel. Co. v. 
Public Serv. Comm.,” presents the ablest available discussion of 
the so-called prudent investment theory of valuation. It con- 
stitutes a contribution to the literature on the subject which must 
be reckoned with whenever new questions arise in this field. 

In like fashion his dissenting opinion in United Railways v. 
West,” by virtue of its elaborate discussion of the part deprecia- 
tion plays in valuation cases, furnishes abundant material that is 
provocative, not only of controversy, but of thought also; and 
while this case did not specifically relate to the problem of depre- 
ciation in the matter of railroad valuation, his opinion evidences 
his full understanding of the special character of the questions 
involved as they affect the railroads. He outlines in clear detail 
the considerations advanced by the railroads in support of the 
contention that no depreciation, in the proper sense of the term, 
inheres in a railroad property currently and adequately main- 
tained; ** and says: ** “We have no occasion to decide now 





71 St. Louis & O’Fallon Ry. v. United States, 279 U.S. 461, 488 (1929). 

72 262 U. S. 276, 289 (1923). See also his opinion in Ohio Valley Water Co, v. 
Ben Avon Borough, 253 U.S. 287, 292 (1920). 

73 280 U.S. 234 (1930). 

74 Id. at 280-85. 75 Jd. at 285. 
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whether the view taken by the Interstate Commerce Commission 
in Telephone and Railroad Depreciation Charges, 118 I. C. C. 
295, or the protest of the railroads, gas and electric companies 
should prevail.” *° 

But whether there is agreement or disagreement with Mr. Jus- 
tice Brandeis on these issues involved in valuation cases, the 
importance of his opinions is evidenced by the fact that they 
have become the shining target at which those with contrary 
views undertake to aim their answering shafts — the best kind 
of compliment, it is believed, to their intellectual texture. 

Passing to less controversial matters, his opinions with respect 
to the scope and significance of the prohibition of undue prefer- 
ence and prejudice furnish a clear definition of a tort which has 
sometimes caused confusion in the judicial mind. In Central 
R. R. of New Jersey v. United States he says: 


“ Discrimination may, of course, be practiced by a combination of 
connecting carriers as well as by an individual railroad; and the Com- 
mission has ample power under § 3 to remove discrimination so prac- 
ticed. See St. Louis Southwestern Ry. Co. v. United States, 245 U.S. 
136, 144. But participation merely in joint rates does not make con- 
necting carriers partners. They can be held jointly and severally re- 
sponsible for unjust discrimination only if each carrier has participated 
in some way in that which causes the unjust discrimination; as where 
a lower joint rate is given to one locality than to another similarly 
situated.” *” 


The essential and fundamental character of discrimination is 
thus authoritatively established: it involves diverse treatment 
of two patrons by a single carrier. In no other way can “ each 
carrier ” participate “in that which causes the unjust discrimina- 
tion.” 

Further light on the nature of the wrong is found in the fol- 
lowing excerpt from his opinion in United States v. Illinois Cent. 
ee RN 


“ Self-interest of the carrier may not override the requirement of 
equality in rates. It is true that the law does not attempt to equalize 





76 The Commission’s report on further hearing has since been issued. 177 
I. C. C. 351 (1931). 
7 257 U.S. 247, 259 (1921). 78 263 U.S. 515, 524 (1924). 
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opportunities among localities. Interstate Commerce Commission v. 
Diffenbaugh, 222 U.S. 42, 46; and that the advantage which comes to a 
shipper merely as a result of the position of his plant does not consti- 
tute an illegal preference. Ellis v. Interstate Commerce Commission, 
237 U. S. 434, 445. To bring a difference in rates within the prohibi- 
tion of § 3, it must be shown that the discrimination practiced is unjust 
when measured by the transportation standard. In other words, the 
difference in rates cannot be held illegal, unless it is shown that it is 
not justified by the cost of the respective services, by their values, or 
by other transportation conditions. But the mere fact that the Knoxo 
rate is inherently reasonable, and that the rate from competing points 
is not shown to be unreasonably low, does not establish that the dis- 
crimination is just. Both rates may lie within the zone of reasonable- 
ness and yet result in undue prejudice. American Express Co. v. Cald- 
well, 244 U.S. 617, 624.” 


In like fashion, his construction of the statutory provisions re- 
garding the famous long-and-short-haul clause in Skinner & Eddy 
Corp. v. United States ® affords substantial help to those who 
must toil in this rather barren field — too barren to justify the 
exposition of their difficulties here. But this opinion is also note- 
worthy as indicating with succinct clearness the practical im- 
portance of a minimum rate power, a power conferred upon the 
Commission the following year. 

‘His opinion in Baltimore & Ohio S.W.R. R. v. Settle * deals 
with a question of great practical difficulty: When is transporta- 
tion which, isolatedly considered, takes place wholly within a 
state, part of interstate commerce because of its relation to a 
prior or subsequent movement of the same traffic? And what facts 
establish such relationship? An adequate discussion of these 
questions would involve the writing of another article, a task 
which for some years the writer of this one has held before his 
eager eyes without being able to accomplish it. The Daniel 
Ball*’ is the great progenitor of this hardy and contentious 
race; but some of the progeny bear little resemblance to their 





79 This opinion was also by Mr. Justice Brandeis. Cf. his opinion in Chicago, 
Indianapolis & Louisville Ry. v. United States, 270 U. S. 287, 292-93 (1926). 

80 249 U.S. 557 (1919). See also Patterson v. Louisville & Nashville R. R., 269 
U.S. 1 (1925) (opinion by Brandeis, J.). 

81 260 U.S. 166 (1922). 

82 to Wall. 557 (U. S. 1870). 
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ancestor. Suffice it to say that in the Settle case, which has be- 
come a leading case, the decision is made to turn largely on the 
intention of the shipper, a test for which much can be said. But 
much can be said against it, especially if one is asked to advise 
a railroad what rate to apply on a given shipment. It is likely 
to be difficult for the railroad to ascertain the intention of the 
shipper.** But it is required under heavy penalty to charge the 
proper rate. 

As to the person liable for charges, his opinion in Louisville & 
Nashville R. R. v. Central Iron Co.** summarizes the matter as 
follows: 


“ But delivery of goods to a carrier for shipment does not, under the 
Interstate Commerce Act, impose upon a shipper an absolute obliga- 
tion to pay the freight charges. The tariff did not provide when or by 
whom the payment should be made. As to these matters carrier and 
shipper were left frée to contract, subject to the rule which prohibits 
discrimination. The carrier was at liberty to require prepayment of 
freight charges; or to permit that payment to be deferred until the 
goods reached the end of the transportation. Wadley Southern Ry. Co. 
v. Georgia, 235 U. S. 651, 656. Where payment is so deferred, the 
catrier may require that it be made before delivery of the goods; or 
concurrently with the delivery; or may permit it to be made later. 
Where the payment is deferred, the contract may provide that the 
shipper agrees absolutely to pay the charges; or it may provide merely 
that he shall pay if the consignee does not pay the charges demanded 
upon delivery of the goods. Or the carrier may accept the goods for 
shipment solely on account of the consignee; and, knowing that the 
shipper is acting merely as agent for the consignee, may contract that 
only the latter shall be liable for the freight charges. Or both the 
shipper and the consignee may be made liable. Nor does delivery of 
goods to a carrier necessarily import, under the general law, an absolute 
promise by the shipper to pay the freight charges. We must, there- 
fore, determine what promise, if any, to pay freight charges was, in 
fact, made by the Central Company.” * 





83 In Sprout v. South Bend, 277 U. S. 163, 168 (1928), Mr. Justice Brandeis 
says: “ For this purpose, the destination intended by the passenger when he begins 
his journey and known to the carrier, determines the character of the commerce.” 
(Italics supplied.) But such knowledge on the part of the carrier does not seem 
to have been a factor in the Settle case nor in United States v. Erie R. R., 280 
U. S. 98 (1929), in which last named case Mr. Justice Brandeis also wrote the 
opinion. 84 265 U.S. 59 (1924). 85 Id, at 65-67. 
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On the other hand, his opinions regarding the right of shippers 
to reparation furnish a noteworthy contribution to this difficult 
subject; but in view of the fact that the questions arising here 
are highly specialized, it seems inadvisable to undertake a dis- 
cussion of the decisions. The more important are referred to in 
the margin.*® 

Other opinions might be cited, but enough has been said to in- 
dicate that Mr. Justice Brandeis has had occasion to express his 
views on practically every part of the Interstate Commerce Act 
that has required interpretation by the Supreme Court; and his 
views have now become part and parcel of the principles daily 
applied in the enforcement of the statute. 

The outstanding impression created by a study of his work is 
that of a judge seeking, through the maze of conflicting conten- 
tions, to find “ the logic of realities ” *’ on which he may safely 
build his judicial conclusions. In these railroad cases the terrain 
is not unfamiliar. He had himself practised before the Commis- 
sion prior to his appointment to the Court and had handled cases 
of importance.** As stated above, he had been selected by the 
Commission to represent it in the Five Per Cent Case — up to 
that time one of the most important cases to come before it. He 
had been asked “to undertake the task of seeing that all sides 
and angles of the case are presented of record.” This duty he 
discharged with signal ability. So he had come to understand the 
vast power of the Commission: he had an intimate understanding 
of its procedure: ** he was thoroughly familiar with railroad ter- 
minology and the concepts which that terminology connotes. 

All of this appears in his opinions. He understands the differ- 
ent classes of rates and their economic functions and significance.” 
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He has a clear conception of that seemingly simple, but in reality 
highly complex, matter of railroad demurrage." To him undue 
preference is not a legal concept only, but a matter of vital busi- 
ness significance in its bearing on the relation of industries and 
communities. And the interest of the community as related to 
the interest of the railroad is fully appreciated whether the ques- 
tion be as to the divisions of rates, or the mistaken policy of 
unduly low rates, the extension of new lines, or any other of the 
multitudinous issues that come before the Commission. He knows 
well that, “ Transportation conditions are not static; the op- 
pressor of today may tomorrow be the oppressed.” ” 

Indeed, this ready comprehension of the whole background of 
the situation makes it a peculiar pleasure to argue a railroad case 
before him. The questions he puts invariably serve to illuminate 
the picture, the apparently unconscious nods of comprehension 
infuse the eager advocate with renewed confidence, albeit he may 
know that these nods may signify clear understanding of the 
argument rather than agreement with it.** It is always regrettable 
to lose a case, but there is some consolation to the vanquished 
when the court’s opinion indicates that. at least the trusted con- 
tentions have been fully understood. It is more difficult to be 
philosophic when the feeling persists that the court, like the lady 
celebrated by Mr. Kipling, ‘did not understand” —a fairly 
common complaint of defeated litigants, but one that the writer 
has never heard made in reference to the opinions of Mr. Justice 
Brandeis. And, at least in the matter of railroad cases, he has 
been in a position to hear them if any there have been. 

Along with this thorough comprehension of the particular sub- 
ject matter with which the railroad cases necessarily deal, there is 
disclosed in his opinions that thorough-going acquaintance with 
business methods generally which is a necessary corollary to a 
comprehension of the problems of the railroads; and it is but 
trite to say that his familiarity with the social and economic 
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forces that underlie the modern world has won him unique recog- 
nition, whether it comes from those who agree with him or from 
those who disagree. He must be reckoned with because he is 
searching for “ the logic of realities.” As he says in another case: 
“ Ex facto jus oritur. That ancient rule must prevail in order 
that we may have a system of living law.” ** 

His attitude to the high responsibilities which have been de- 
volved upon him seems essentially that of the scientist in the 
world of today. He must be on the lookout for the legal concepts, 
which have been “ encysted in phrases ” *° so that they have ceased 
“to provoke further analysis.” He must avoid assumption — in- 
deed, the most generally accepted assumption must be as open 
to challenge as the newest theory. They must all be brought to 
the same test: Are they justified by the facts? So, in his opinions 
— and in this regard his railroad opinions are excellent illustra- 
tions —there is elaborate documentation by reference to the 
literature other than judicial which tends to remove obscurity 
from the problem to which he applies the judicial solution. Only 
in this way will the principle of evolution which has been the life 


of the common law develop in the direction most consistent with 
the genius of the people and with their best interest. 

In the famous aphorism of Mr. Justice Holmes: “ The life of 
the law has not been logic: it has been experience.” ** And, as one 
concludes a review of the opinions of Mr. Justice Brandeis, there 
comes to mind what his brilliant associate said as far back as 
1897: “ For the rational study of the law the black-letter man 





94 Dissenting opinion in Adams v. Tanner, 244 U. S. 590, 600 (1917). In this 
connection it is interesting to note the following sentences from Judge Cardozo’s 
Introduction to the recently published SELECTED READINGS ON THE LAW OF CoN- 
TRACTS (1931) x: “ The new habit of citation is symptomatic of something more, 
however, than a developing recognition of the authority of the modern law school; 
it is symptomatic also of a new conception of the function of citations, of the 
meaning of authorities. ... The modern outlook ... is bringing us to recog- 
nition of the truth that an opinion derives its authority, just as law derives its 
existence, from all the facts of life. The judge is free to draw upon these facts 
wherever he can find them, if only they are helpful. No longer is his material 
confined to precedents in sheepskin.” 

95 Mr. Justice Holmes in Hyde and Schneider v. United States, 225 U.S. 347, 
391 (1912). 

96 Toe Common LAw (1881) 1. 
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may be the man of the present, but the man of the future is the 
man of statistics and the master of economics.” * 


Henry Wolf Biklé. 


PHILADELPHIA, PENNSYLVANIA. 





97 The Path of the Law, Cottectep Lecat Papers (1920) 187. The writer 
realizes that, in the absence of some quotation from Mr. Justice Holmes, most of 
his former students would doubt his authorship of this article; but this is not the 
reason for the insertion of the excerpts from this Justice’s writings. 
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MR. JUSTICE BRANDEIS AND THE CONSTITUTION 
I 


A DEFINITIVE history of great political events may chal- 

lenge the fecundity of historians, but of necessity escapes 
them. Even an adequate history of the Supreme Court awaits 
writing, to say which is no failure of gratitude to Mr. Charles 
Warren, who did not purport to paint a full canvas. He attempted 
only an essay on “ The Supreme Court in United States History.” 
To write the history of the Court presupposes an adequate social 
history of the United States, which, as yet, we lack. Much brave 
scholarship is now enlisted to give a critical understanding of our 
past. And the illuminating chapters of the Beards and of Par- 
rington, together with the “History of American Life,” edited 
by Professors Schlesinger and Fox, bring nearer the day of a 
comprehensive history of our civilization. 

Moreover, the work of the Supreme Court is the history of 
relatively few personalities. However much they may have repre- 
sented or resisted their Zeitgeist, symbolized forces outside their 
own individualities, they were also individuals. The fact that 
they were “ there”’* and that others were not, surely made de- 
cisive differences. To understand what manner of men they were 
is crucial to an understanding of the Court. Yet how much real 
insight have we about the seventy-four men who constitute the 
Supreme Court’s roll of judges? How much is known about the 
inner forces that directed their action and stamped the impress 
of their unique influence upon the Court? Only of Marshall have 
we an adequate biography; * Story’s revealing correspondence 





1 “A great man represents a great ganglion in the nerves of society, or, to 
vary the figure, a strategic point in the campaign of history, and part of his great- 
ness consists in his being there. I no more can separate John Marshall from the 
fortunate circumstance that the appointment of Chief Justice fell to John Adams, 
instead of to Jefferson a month later, and so gave it to a Federalist and loose 
constructionist to start the working of the Constitution, than I can separate the 
black line through which he sent his electric fire at Fort Wagner from Colonel 
Shaw.” Hormes, John Marshall, in Speecnes (1913) 88; COLLECTED LEGAL 
Papers (1920) 268. 

2 BEVERIDGE, Lire oF JOHN MARSHALL (1916-20). 
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takes us behind his scholarly exterior; * very recently not a little 
light has been shed on the circumstances and associations that 
helped to mould Field’s outlook.* About most of the Justices we 
have only mortuary estimates. 

However little we may know about the personal and social in- 
fluences in which the Court’s history is enmeshed, we know 
enough to know that the essential history of the United States is 
mirrored in the controversies before the Court. The thrust of 
the American empire against the hostility to extension, the eternal 
conflict between creditor and debtor classes and between rich and 
poor, the push toward economic concentration and the resistance 
of individual enterprise, the struggles between étatisme and liber- 
tarianism, between racial homogeneity and diversity of strains, 
the conflict between the attachments of localism and the march of 
centralization — all the contending forces in our society, through- 
out our national life, lie buried within the interstices of the two 
hundred and eighty-three volumes of the United States Reports, 
ready to be quickened into life by the magic touch of the artist. 

Of spontaneous generation there is little in history. Epochal 
changes germinate slowly, and dates in history are deluding. 


They mark fruition rather than beginning. Yet “every school- 
boy knows,” though without the omniscience which Macaulay 
attributed to that imaginary lad, that the Great War ushered in 





3 Srory, Lire AND LETTERS oF JOSEPH Story (1851). 

4 SwIsHER, STEPHEN J. FIELD: CRAFTSMAN OF THE LAW (1930). The follow- 
ing books furnish additional serious biographical or autobiographical material 
concerning some of the Justices: BLACK AND SMiTH, STEPHEN J. FiIexp As A LEGIs- 
LATOR, STATE JUDGE AND JUDGE OF THE SUPREME CouRT OF THE UNITED STATES 
(1881-95); BrapLEy, MIscELLANEOUS WRITINGS (1902); Brown, THE LIFE OF 
OLIveR ELLtswortH (1905); CLARK, THE CONSTITUTIONAL DoctTRINES OF JUSTICE 
Hartan (1915); Crirrorp, NATHAN Ciirrorp, Democrat (1922); CONNOR, JOHN 
ARCHIBALD CAMPBELL (1920); CuRTIs, MEmMorr OF BENJAMIN RossBINS CuRTIS 
(1879); DerxapLatne, Lire oF THoMAs JOHNSON (1927); FLANDERS, LiIvES AND 
Trves OF THE CutEF Justices (rev. ed. 1897); Grecory, SAMUEL FREEMAN 
Mater (1907); Hart, SAtMon PorTLAND CHASE (1909); JAy, Lire or JOHN 
Jay (1873); Kent, Memorr or Henry Briiincs Brown (1915); LaMar, THE 
Lire oF JosepH RucKER LAMAR (1926); MAcREE, LIFE AND CORRESPONDENCE 
oF James IREDELL (1857-58); Mayes, Lucrus Q. C. Lamar: His Lire, Tres 
AND SPEECHES (1896); ScHUCKERS, Lire AND Pusiic SERVICES OF SALMON PorT- 
LAND CHASE (1874); STEINER, Lire or Rocer Brooke TaNEy (1922); TYLER, 
MemoriAL oF Rocer B. Taney (1872); WuHITeLocK, Lire AND TIMES OF JOHN 
Jay (1887). 
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a new era. While the forces which burst upon the world in a 
cataclysmic war had long been burrowing underground, the 
debacle of three mighty empires, the Russian Revolution and its 
violent break with the past, the intensification of technological 
processes induced by the War, loosed economic and social forces 
far more upsetting to the preéxisting equilibrium than the changes 
wrought by the French Revolution and the Napoleonic Wars. 
All these conflicts and confusions of recent history also are regis- 
tered in the recent history of the Supreme Court. .Mr. Justice 
Brandeis came to the Supreme Court at the threshold of this new 
epoch.° 


II 


Time is an almost indispensable condition for weaving the im- 
press of distinction upon the work of the Court.° Mr. Justice 
Brandeis has now entered upon his sixteenth Term and written 
four hundred and fifteen opinions. These reveal an organic con- 
stitutional philosophy, which in turn expresses his response to 
the deepest issues of society. Other Justices have brought to the 
Court the matured philosophy of a lifetime’s brooding. But 


probably no other man has come to the Court with his mind dyed, 
as it were, in the very issues which became his chief judicial con- 
cern. Indeed, his work as Justice may accurately be described 





5 “On January 28, 1916, President Wilson nominated Louis D. Brandeis of 
Massachusetts to succeed Mr. Justice Lamar deceased: he was confirmed by the 
Senate on June 1, 1916; his commission was dated June 1, 1916, and he took his 
seat upon the bench June 5, 1916.” 241 U. S. iii. The reporter thus veils one 
of the most stirring occurrences in the Court’s history. This is not the occasion 
to explore the meaning of the contest that resulted in the confirmation of the 
nomination of Mr. Brandeis. See HEARINGS AND REPORT ON NOMINATION OF 
Louis D. Branpets, Sen. No. 409, 64th Cong. 1st Sess. 

6 Selection of the dozen judges who have left the greatest mark upon the Court 
is largely a matter of personal choice. Of those no longer living, my twelve, with 
their respective years of service, follow: Marshall (34), William Johnson (30), 
Story (34), Taney (28), Curtis (6), Miller (28), Field (34), Chase (9), Bradley 
(22), Brewer (21), White (27), Moody (3). It will be noted that the minimum 
length of service of all but three was twenty-one Terms. Chase had too dominant 
a share in constitutional and international issues following the Civil War to be 
omitted. I avouch for Curtis’ claims, inter alia, Cooley v. Board of Wardens of 
Philadelphia, 12 How. 298 (1851) and Murray’s Lessee v. Hoboken Land and 
Improvement Co., 18 How. 272 (1855); for Moody’s, inter alia, Employers’ Liabil- 
ity Cases, 207 U. S. 463, 504 (1908) (dissent) and Twining v. New Jersey, 211 U. S. 
78 (1908). 
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as a continuation of devotion to the solution of those social and 
economic problems of American society with which he was pre- 
occupied for nearly a generation before his judicial career. 
Some years before going on the Court he had practically with- 
drawn from private practice and given unique meaning to what 
Senator Root has called the “public profession” of the law. 
Whenever some particularly pressing or difficult issue absorbed 
his interest and his energy, his passion for law and his mastery of 
its processes were engaged on behalf of the community; the com- 
munity which he served was increasingly as wide as the nation. 
And he gave himself to public affairs as a private citizen. He is 
one of the very few men who became a Justice without having 
held prior judicial or political office,’ except for his service as 
special counsel for the Interstate Commerce Commission in the 
proceedings for general rate increases in 1913-14.° Even this 
inquiry he conducted not as a partisan but in a judicial spirit, to 
see “ that all sides and angles of the case are presented of record, 
without advocating any particular theory for its disposition.” ° 

Thus for years Mr. Justice Brandeis had been immersed in 
the problems which modern industry and finance have created 
for society and in the conflicts engendered by them. Hardly an- 
other lawyer had amassed experience over so wide a range and 
with so firm a grip on the details that matter. The intricacies of 
large affairs, railroading, finance, insurance, the public utilities and 
the conservation of our natural resources, had yielded to him 
their meaning. In all these fields the impact of the concrete 
instance started his inquiries, but it is of the very nature of his 
mind to explore a subject with which he is grappling until he sees 
it in all its social bearing.” 





7 Apparently, only Bradley (who merely headed the electoral ticket of Grant, 
in New Jersey, in 1868) and Miller had never held public office before their 
accession to the Supreme Court. For ascertaining these facts and for other help 
I am indebted to Mr. Paul A. Freund, Research Fellow, Harvard Law School. 

Of the present Court, Mr. Justice Brandeis alone was without official experi- 
ence, except as counsel for the Interstate Commerce Commission in the Rate Case 
and also as special counsel for the Government in the Riggs National Bank Case. 

8 The Five Per Cent Case, 31 I. C. C. 351 (1914); s.c., 32 I. C. C. 325 (1914). 

® Report OF SUBCOMMITTEE ON NomuInaTION oF Louis D. Branpels, Sen. 
No. 409, 64th Cong. 1st Sess., at 26. 

10 See, for instance, the following published by the Justice while at the bar: 
FINANCIAL CONDITION OF THE New York, New Haven anp Hartrorp RAILROAD 
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But his approach to these problems was always that of the 
lawyer-statesman, seeking to tame isolated instances to the largest 
possible general rule and to make thereby the difficult reconcilia- 
tion between order and justice. At a time when our constitutional 
law was becoming dangerously unresponsive to drastic social 
changes, when sterile clichés instead of facts were deciding cases, 
he insisted, as the great men of law have always insisted, that law 
must be sensitive to life. And he preached the doctrine by works 
more than by faith. By a series of arguments and briefs he 
created practically a new technique in the presentation of con- 
stitutional questions. Until his famous brief in Muller v. Ore- 
gon,’ social legislation was supported before the courts largely 
in vacuo—as an abstract dialectic between “liberty” and 
“police power,” unrelated to a world of trusts and unions, of 
large-scale industry and all its implications. In the Oregon case, 
the facts of modern industry which provoke regulatory legisla- 
tion were, for the first time, adequately marshalled before the 
Court. It marks an epoch in the disposition of cases presenting 
the most important present-day constitutional issues.** 





Company (1907); Testimony before the Senate Committee on Interstate Com- 
merce in considering Sen. No. 2941 “A Bill to Create an Interstate Trade Com- 
mission,” HEARINGS BEFORE THE INTERSTATE COMMERCE COMMISSION PURSUANT TO 
Sen. Res. 98, 62d Cong., Dec. 14, 15 and 16, 1911, at 1146 et seg.; OTHER PEO-' 
PLE’s Money (1914); BustnESSs—A PROFESSION (1914, 1925). 

11 Shortly before his appointment to the Court, he delivered an address before 
the Chicago Bar Association in which he analyzed why law, particularly public 
law, was then finding itself in heavy waters. The Living Law (1916) 10 Itt. L. 
Rev. 461; Bustvess—A PROFESSION (1925) 344. His “true remedy” for mak- 
ing law and courts adequate “to meet contemporary economic and social de- 
mands ” is in striking contrast to the usual mechanical panaceas that, from time 
to time, are offered: “ We are powerless to restore the general practitioner and 
general participation in public life. Intense specialization must continue. But 
we can correct its distorting effects by broader education — by study undertaken 
preparatory to practice—and continued by lawyer and judge throughout life: 
study of economics and sociology and politics which embody the facts and pre- 
sent the problems of today.” Id. 362. 12 208 U.S. 412 (1908). 

18 The unusual reference by Mr. Justice Brewer, for the Court, to the argu- 
ment by Mr. Brandeis bears repetition: 

“Tn patent cases counsel are apt to open the argument with a discussion of the 
state of the art. It may not be amiss, in the present case, before examining the 
constitutional question, to notice the course of legislation as well as expressions of 
opinion from other than judicial sources. In the brief filed by Mr. Louis D. 
Brandeis, for the defendant in error, is a very copious collection of all these mat- 
ters, an epitome of which is found in the margin.” 208 U. S. 412, 419 (1908). 
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III 


Never was there an easier transition from forum to bench than 
when Mr. Brandeis became Mr. Justice Brandeis. Since the 
significant cases before the Supreme Court always involve large 
public issues and are not just cases between two litigants, the 
general outlook of the Justices largely determines their views 
and votes in doubtful cases. Thus the divisions on the Court run 
not at all along party lines. They reflect not past political at- 
tachments, but the philosophy of the judges about government and 
our Government, their conception of the Constitution and of their 
own function as its interpreter. 
| Rich experience at the bar confirmed the teachings which Mr. 
Brandeis had received from James Bradley Thayer, the great 
! master of constitutional law, that the Constitution had ample re- 
sources within itself to meet the changing needs of successive 
generations. The Constitution provided for the future partly by 
not forecasting it and partly by the generality of its language. 
The ambiguities and lacunae of the document left ample scope 
for the unfolding of life. If only the Court, aided by the bar, has 
access to the facts and heeds them, the Constitution, as he had 
shown, is flexible enough to respond to the demands of modern 
society. The work of Mr. Justice Brandeis is in the tradition of 
Marshall, for, underlying his opinions, is the realization “ that it 
is a constitution we are expounding.” ** In essence, the Constitu- 
tion is not a literary composition but a way of ordering society, 
adequate for imaginative statesmanship, if judges have imagi- 
nation for statesmanship. 





“But even if imprisonment at hard labor elsewhere than in a peni- 
tentiary had, in the past, been deemed an infamous punishment, it 
would not follow that confinement, or rather service, at a workhouse 
like Occoquan [the workhouse of the District of Columbia], under 
the conditions now prevailing should be deemed so. . . . The Consti- 
tution contains no reference to hard labor. The prohibition contained 
in the Fifth Amendment [against prosecution except by indictment] 
refers to infamous crimes —a term obviously inviting interpretation 
in harmony with conditions and opinion prevailing from time to time. 





14 McCulloch v. Maryland, 4 Wheat. 315, 407 (1819). 
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And today commitment to Occoquan for a short term for non-support 
of minor children is certainly not an infamous punishment.” *5 

““¢ We must never forget,’ said Mr. Chief Justice Marshall in Mc- 
Culloch v. Maryland, 4 Wheat. 316, 407, ‘ that it is a constitution we 
are expounding.’ Since then, this Court has repeatedly sustained the 
exercise of power by Congress, under various clauses of that instrument, 
over objects of which the Fathers could not have dreamed. See Pen- 
sacola Telegraph Co. v. Western Union Telegraph Co., 96 U.S. 1, 9; 
Northern Pacific Ry. Co. v. North Dakota, 250 U. S. 135; Dakota 
Central Telephone Co. v. South Dakota, 250 U. S. 163; Brooks v. 
United States, 267 U.S. 432. We have likewise held that general limi- 
tations on the powers of Government, like those embodied in the due 
process clauses of the Fifth and Fourteenth Amendments, do not forbid 
the United States or the States from meeting modern conditions by regu- 
lations which ‘a century ago, or even half a century ago, probably 
would have been rejected as arbitrary and oppressive.’ Véillage of 
Euclid v. Ambler Realty Co., 272 U.S. 365, 387; Buck v. Bell, 274 U.S. 
200. Clauses guaranteeing to the individual protection against specific 
abuses of power, must have a similar capacity of adaptation to a 
changing world.” *° 


This general point of view has led Mr. Justice Brandeis to give 
free play to the States and the Nation within their respective 
spheres. 

For him, the Constitution affords the country, whether at war 
or at peace, the powers necessary to the life of a great nation. 
It is amply equipped for the conduct of war. It has the widest 
discretion in raising the fighting services; to strengthen these, it 
may also mobilize the social and moral forces of the nation. 
Whether to wage war or to enforce its revenue laws, the United 
States, like other nations, has all the rights on the high seas rec- 
ognized by international law. 


“Congress has the exclusive power to legislate concerning the Army 
and the Navy of the United States, and to determine, among other 
things, the conditions of enlistment. It has likewise exclusive power to 
declare war, to determine to what extent citizens shall aid in its prose- 
cution and how effective aid may best be secured. Congress, which has 
power to raise an army and naval forces by conscription when public 





15 United States v. Moreland, 258 U.S. 433, 451 (1922) (dissent). 
16 Olmstead v. United States, 277 U. S. 438, 472 (1928) (dissent). 
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safety demands, may, to avert a clear and present danger, prohibit in- 
terference by persuasion with the process of either compulsory or volun- 
tary enlistment. As an incident of its power to declare war it may, 
when the public safety demands, require from every citizen full sup- 
port, and may, to avert a clear and present danger, prohibit interference 
by persuasion with the giving of such support. But Congress might 
conclude that the most effective Army or Navy would be one com- 
posed wholly of men who had enlisted with full appreciation of the 
limitations and obligations which the service imposes, and in the face 
of efforts to discourage their doing so. It might conclude that the 
most effective Army would be one composed exclusively of men who 
are firmly convinced that war is sometimes necessary if honor is to be 
preserved, and also that the particular war in which they are engaged is 
a just one. Congress, legislating for a people justly proud of liberties 
theretofore enjoyed and suspicious or resentful of any interference 
with them, might conclude that even in times of grave danger, the 
most effective means of securing support from the great body of citi- 
zens is to accord to all full freedom to criticise the acts and adminis- 
tration of their country, although such freedom may be used by a few 
to urge upon their fellow-citizens not to aid the Government in carry- 
ing on a war, which reason or faith tells them is wrong and will, there- 
fore, bring misery upon their country.” 27 

“ Plaintiff's argument is equivalent to saying that the war power of 
Congress to prohibit the manufacture and sale of intoxicating liquors 
does not extend to the adoption of such means to this end as in its 
judgment are necessary to the effective administration of the law. The 
contention appears to be, that since the power to prohibit the manu- 
facture and sale of intoxicating liquors is not expressly granted to 
Congress, but is a power implied under § 8 of Article 1 of the Con- 
stitution, which authorizes Congress ‘ to make all laws which shall be 
necessary and proper for carrying into execution’ powers expressly 
enumerated, the power to prohibit non-intoxicants would be merely an 
incident of the power to prohibit intoxicants; and that it cannot be held 
to exist, because one implied power may not be grafted upon another 
implied power. This argument is a mere matter of words. The police 
power of a State over the liquor traffic is not limited to the power to 
prohibit the sale of intoxicating liquors supported by a separate implied 
power to prohibit kindred non-intoxicating liquors so far as necessary 
to make the prohibition of intoxicants effective; it is a single broad 
‘power to make such laws, by way of prohibition, as may be required 





17 Gilbert v. Minnesota, 254 U. S. 325, 336-37 (1920) (dissent). 
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to effectively suppress the traffic in intoxicating liquors. Likewise the 
implied war power over intoxicating liquors extends to the enactment of 
laws which will not merely prohibit the sale of intoxicating liquors but 
will effectually prevent their sule.” ** 

“There is no limitation upon the right of the sovereign to seize 
without a warrant vessels registered under its laws, similar to that im- 
posed by the common law and the Constitution upon the arrest of per- 
sons and upon the seizure of ‘ papers and effects.’ See Carroll v. United 
States, 267 U. S. 132, 151-153. Smuggling is commonly attended by 
violation of the navigation laws. From the beginning of our Govern- 
ment officers of revenue cutters have, for the purpose of enforcing the 
customs laws, been expressly authorized to board and search inbound 
vessels on the high seas within twelve miles of our coast. It is not to be 
lightly assumed that Congress intended to deny to revenue cutters so 
engaged authority to seize American vessels found to be violating our 
navigation laws. Nor is it lightly to be assumed that Congress intended 
to deny to officers of revenue cutters engaged in enforcing other laws of 
the United States beyond the twelve-mile limit, the authority to seize 
American vessels found to be violating our navigation laws beyond those 
limits.” 1° 


Taxation has always been the most sensitive nerve of govern- 
ment. The enormous increase in the cost of society and the ex- 
tent to which wealth is represented by intangibles, are putting 
public finance to its severest tests. To balance budgets, to pay 
for the cost of progressively civilized social standards, to safe- 
guard the future and to divide these burdens with substantial 
fairness to the different interests in the community, strains to the 
utmost the ingenuity of statesmen. They must constantly ex- 
plore new sources of revenue and find means to prevent the cir- 
cumvention of their discovery. Subject as they are, in English- 
speaking countries, to popular control, they must be allowed the 
widest latitude of power. No finicky limitation upon their discre- 
tion nor jejune formula of equality should circumscribe the neces- 
sarily empirical process of tapping new revenue or stopping new 
devices for its evasion. To these needs Mr. Justice Brandeis has 
been especially alive. He has consistently refused to accentuate 
the fiscal difficulties of government by injecting into the Constitu- 





18 Jacob Ruppert v. Caffey, 251 U. S. 264, 299-300 (1920). 
19 Maul v. United States, 274 U.S. 501, 524-27 (1927) (concurrence). 
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tion his own notions of fiscal policy. In the “‘ vague contours of 
the Fifth Amendment” *° he reads no restriction upon historic 
methods of taxation. Nor has he found in the Constitution com- 
pulsion to grant additional immunity or benefit to taxpayers 
merely because they already hold tax-exempt securities. 


“Tt [the Court] holds the Act void because the action of the law- 
making body is, in its opinion, unreasonable. Tested by the standard 
of reasonableness commonly adopted by man — use and wont — that 
action appears to be reasonable. Tested by a still higher standard to 
which all Americans must bow — long continued practice of Congress 
repeatedly sanctioned by this Court after full argument — its validity 
would have seemed unquestionable, but for views recently expressed. 
No other standard has been suggested. 

For more than half a century, it has been settled that a law of 
Congress imposing a tax may be retroactive in its operation... . 
Each of the fifteen income tax acts adopted from time to time during 
the last sixty-seven years has been retroactive, in that it applied to 
income earned, prior to the passage of the act, during the calendar 
ae 

The Act with which we are here concerned had, however, a special 
justification for retroactive features. The gift tax was imposed largely 
to prevent evasion of the estate tax by gifts inter vivos, and evasion of 
the income tax by the splitting up of fortunes and the consequent dimi- 
nution of surtaxes. If, as is thought by the Court, Congress intended 
the gift tax to apply to all gifts during the calendar year, its purpose 
may well have been to prevent evasion of the gift tax itself, by the mak- 
ing of gifts after its introduction and prior to its passage. Is Congress 
powerless to prevent such evasion by the vigilant and ingenious? This 
Court has often recognized that a measure may be valid as a necessary 
adjunct to a matter that lies within legislative power, even though, 
standing alone, its constitutionality might have been subject to doubt. 
Purity Extract Co. v. Lynch, 226 U.S. 192; Ruppert v. Caffey, 251 U.S. 
264, 289; Everard’s Breweries v. Day, 265 U. S. 545, 560. If the 





20 Mr. Justice Holmes, dissenting, in Adkins v. Childrens’ Hospital, 261 U. S. 
525, 568 (1923). 

Judge Learned Hand has also put the matter in telling language. The provi- 
sions of the Fifth Amendment “ represent a mood rather than a command, that 
sense of moderation, of fair play, of mutual forebearance, without which states 
become the prey of faction. They are not the rules of a game; their meaning is 
lost when they are treated as though they were.” Daniel Reeves Inc. v. Anderson, 
43 F.(2d) 679, 682 (C. C. A. 2d, 1930). 
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legislature may prohibit the sale of confessedly innocent articles in 
order to insure the effective prohibition of others, I see no reason why 
it may not spread a tax over a period in advance of its enactment suf- 
ficiently long to insure that the tax will not be evaded by anticipating 
the passage of the act. Compare United States v. Doremus, 249 U. S. 
86, 94. In taxation, as well as in other matters, ‘the law allows a 
penumbra to be embraced that goes beyond the outline of its object in 
order that the object may be secured.’ See Mr. Justice Holmes, in 
Schlesinger v. Wisconsin, 270 U. S. 230, 241. Under the rule now 
applied, even a measure framed to prevent evasion of a tax from a date 
when it is practically certain that the act will become law, is deemed 
unreasonable and arbitrary. .. . 

The problem of preventing loss of revenue by transactions intervening 
between the date when legislation is introduced and its final enact- 
ment, is not a new one; nor is it one peculiar to the gift tax. Other 
nations have met it by a method similar to that which the Court holds 
to be denied to Congress. England long ago adopted the practice of 
making customs and excise duties retroactive to the beginning of the 
fiscal year or to the date when the government’s resolutions were agreed 
to by the House of Commons sitting as a Committee of Ways and 
Means. A similar practice prevails in Ireland, in all the self-governing 
Dominions, and to some extent in France and Italy. In the United 
States, retroactive operation of the tariff has been repeatedly recom- 
mended by the Tariff Commission and by the Secretary of Commerce. 
Legislation to that end was reported by the Committee on Ways and 
Means of the House of Representatives. No suggestion seems to have 
been made that such legislation would by its retroactive feature violate 
the due process clause.” ** 

“The only factual basis for complaint by the Company is that, al- 
though a holder of tax-exempt bonds, it is, in respect to this particular 
tax, no better off than it would have been had it held only taxable bonds. 
Or, to put it in another way, the objection is not that the plaintiff is 
taxed on what is exempt, but that others, who do not hold tax-exempt 
securities, are not taxed more. But neither the Constitution, nor any 
Act of Congress, nor any contract of the United States, provides that, 
in respect to this tax, a holder of tax-exempt bonds, shall be better off 
than if he held only taxable securities. Nowhere can the requirement 
be found that those who do not hold tax-exempt securities shall, in re- 
spect to every tax, be subjected to a heavier burden than the owners of 
tax-exempt bonds. .. . 





21 Untermeyer v. Anderson, 276 U. S. 440, 447, 450-51, 451-52 (1928) 
(dissent). 
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To hold that Congress may not legislate so that the tax upon an in- 
surance company shall be the same whether it holds tax-exempt bonds 
or does not, would, in effect, be to read into the Constitution a provi- 
sion that Congress must adapt its legislation so as to give to state se- 
curities, not merely tax exemption, but additional privileges; and to 
read into the contract of the United States with its own bondholders 
a promise that it will, so long as the bonds are outstanding, so frame 
; its system of taxation that its tax-exempt bonds shall, in respect to all 
. taxes imposed, entitle the holder to greater privileges than are enjoyed 
{ by holders of taxable bonds. But no rule is better settled than that pro- 
visions for tax exemption, constitutional or contractual, are to be 
strictly construed.” 2? 


IV 


For the States, within their ambit, Mr. Justice Brandeis also 
finds ample scope in the Constitution. He feels profoundly the 
complexities of their problems. The widest opportunity for ex- 
perimentation should not, he believes, be denied to them by a 
static conception of the Constitution. Here, again, the general 
intimations of fairness and reason in the due process clause were 
not intended to shut off remedies, however tentative, for the moral 
and economic waste, the friction of classes, urban congestion, the 
relaxation of individual responsibility, the subtler forms of cor- 
ruption, and the abuses of power which have followed in the wake 
of a highly developed /aissez faire industrialism. 


“The problem which confronted the people of Washington was far 
more comprehensive and fundamental than that of ‘protecting workers 
applying to the private agencies. It was the chronic problem of unem- 
ployment — perhaps the gravest and most difficult problem of modern 
industry — the problem which, owing to business depression, was the 
most acute in America during the years 1913 to 1915. In the State 
of Washington the suffering from unemployment was accentuated by 
the lack of staple industries operating continuously throughout the year 
and by unusual fluctuations in the demand for labor with consequent 
i reduction of wages and increase of social unrest. Students of the larger 
’ problem of unemployment appear to agree that establishment of an 
3 adequate system of employment offices or labor exchanges is an indis- 
: pensable first step toward its solution. There is reason to believe that 




















22 National Life Ins. Co. v. United States, 277 U. S.-508, 527-28, 533 (1928) 
(dissent). 





ah eae aan’ tae —_ 


MR. JUSTICE BRANDEIS AND THE CONSTITUTION 45 


the people of Washington not only considered the collection by the 
private employment offices of fees from employees a social injustice; 
but that they considered the elimination of the practice a necessary 
preliminary to the establishment of a constructive policy for dealing with 
the subject of unemployment. 

It is facts and considerations like these which may have led the peo- 
ple of Washington to prohibit the collection by employment agencies 
of fees from applicants for work. And weight should be given to 
the fact that the statute has been held constitutional by the Supreme 
Court of Washington and by the Federal District Court (three judges 
sitting) — courts presumably familiar with the local conditions and 
needs.”’ 8 

“ The Kohler Act prohibits, under certain conditions, the mining of 
anthracite coal within the limits of a city in such a manner or to such 
an extent ‘as to cause the . . . subsidence of any dwelling or other 
structure used as a human habitation, or any factory, store, or other 
industrial or mercantile establishment in which human labor is em- 
ployed.’ Coal in place is land; and the right of the owner to use his 
land is not absolute. He may not so use it as to create a public 
nuisance; and uses, once harmless, may, owing to changed conditions, 
seriously threaten the public welfare. Whenever they do, the legisla- 
ture has power to prohibit such uses without paying compensation; 
and the power to prohibit extends alike to the manner, the character 
and the purpose of the use. Are we justified in declaring that the 
Legislature of Pennsylvania has, in restricting the right to mine anthra- 
cite, exercised this power so arbitrarily as to violate the Fourteenth 
Amendment? ... 

It is said that one fact for consideration in determining whether the 
limits of the police power have been exceeded is the extent of the result- 
ing diminution in value; and that here the restriction destroys exist- 
ing rights of property and contract. But values are relative. If we 
are to consider the value of the coal kept in place by the restriction, we 
should compare it with the value of all other parts of the land. That 
is, with the value not of the coal alone, but with the value of the whole 
property. The rights of an owner as against the public are not increased 
by dividing the interests in his property into surface and subsoil. The 
sum of the rights in the parts can not be greater than the rights in the 
whole. The estate of an owner in land is grandiloquently described as 
extending ab orco usque ad coelum. But I suppose no one would con- 
tend that by selling his interest above one hundred feet from the sur- 





23 Adams v. Tanner, 244 U. S. 590, 613-15 (1917) (dissent). 
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face he could prevent the State from limiting, by the police power, the 
height of structures in a city. And why should a sale of underground 
rights bar the State’s power? For aught that appears the value of the 
coal kept in place by the restriction may be negligible as compared 
with the value of the whole property, or even as compared with that 
part of it which is represented by the coal remaining in place and 
which may be extracted despite the statute. .. . 

A prohibition of mining which causes subsidence of such structures 
and facilities is obviously enacted for a public purpose; and it seems, 
likewise, clear that mere notice of intention to mine would not in this 
connection secure the public safety. Yet it is said that these provisions 
of the act cannot be sustained as an exercise of the police power where 
the right to mine such coal has been reserved. The conclusion seems to 
rest upon the assumption that in order to justify such exercise of the 
police power there must be ‘ an average reciprocity of advantage’ as 
between the owner of the property restricted and the rest of the com- 
munity; and that here such reciprocity is absent. Reciprocity of advan- 
tage is an important consideration, and may even be an essential, where 
the State’s power is exercised for the purpose of conferring benefits 
upon the property of a neighborhood, as in drainage projects, Wurts 
v. Hoagland, 114 U. S. 606; Fallbrook Irrigation District v. Bradley, 
164 U. S. 112; or upon adjoining owners, as by party wall provisions, 
Jackman v. Rosenbaum Co., ante, 22. But where the police power is 
exercised, not to confer benefits upon property owners, but to protect 
the public from detriment and danger, there is, in my opinion, no room 
for considering reciprocity of advantage. There was no reciprocal ad- 
vantage to the owner prohibited from using his oil tanks in 248 U. S. 
498; his brickyard, in 239 U. S. 394; his livery stable, in 237 U. S. 171; 
his billiard hall, in 225 U. S. 623; his oleomargarine factory, in 127 
U. S. 678; his brewery, in 123 U.S. 623; unless it be the advantage of 
living and doing business in a civilized community. That reciprocal 
advantage is given by the act to the coal operators.” ** 

“ With the wisdom of the legislation we have, of course, no concern. 
But, under the due process clause as construed, we must determine 





24 Pennsylvania Coal Co. v. Mahon, 260 U. S. 393, 416-17, 419, 422 (1922) 
(dissent). Dissenting opinions are apt to express in ampler form than views voiced 
for the Court the constitutional philosophy of the Justices. Mr. Justice Brandeis 
is not, quantitatively speaking, a dissenting Justice. As to the duty to utter dis- 
sents, see Mr. Justice Story in Briscoe v. Bank of Kentucky, 11 Pet. 257, 349-50 
(1837); Mr. Chief Justice Taney in Rhode Island v. Massachusetts, 12 Pet. 657, 
752 (1838); Mr. Justice Moody in Employers’ Liability Cases, 207 U. S. 463, 
505 (1908). And see (Mr. Justice) Brown, The Dissenting Opinions of Mr. Justice 
Harlan (1912) 46 Am. L. REv. 321, 350-52. 
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whether the prohibition of excess weights can reasonably be deemed 
necessary; whether the prohibition can reasonably be deemed an ap- 
propriate means of preventing short weights and incidental unfair prac- 
tices; and whether compliance with the limitation prescribed can rea- 
sonably be deemed practicable. The determination of these questions 
involves an enquiry into facts. Unless we know the facts on which the 
legislators may have acted, we cannot properly decide whether they 
were (or whether their measures are) unreasonable, arbitrary or capri- 
cious. Knowledge is essential to understanding; and understanding 
should precede judging. Sometimes, if we would guide by the light of 
reason, we must let our minds be bold. But, in this case, we have 
merely to acquaint ourselves with the art of breadmaking and the usages 
of the trade; with the devices by which buyers of bread are imposed 
upon and honest bakers or dealers are subjected by their dishonest 
fellows to unfair competition; with the problems which have con- 
fronted public officials charged with the enforcement of the laws pro- 
hibiting short weights, and with their experience in administering those 
laws. ... 

Why did legislators, bent only on preventing short weights, pro- 
hibit, also, excessive weights? It was not from caprice or love of 
symmetry. It was because experience had taught consumers, honest 
dealers and public officials charged with the duty of enforcing laws con- 
cerning weights and measures that, if short weights were to be pre- 
vented, the prohibition of excessive weights was an administrative 
necessity. ... 

Much evidence referred to by me is not in the record. Nor could 
it have been included. It is the history of the experience gained under 
similar legislation, and the result of scientific experiments made, since 
the entry of the judgment below. Of such events in our history, 
whether occurring before or after the enactment of the statute or of 
the entry of the judgment, the Court should acquire knowledge, and 
must, in my opinion, take judicial notice, whenever required to per- 
form the delicate judicial task here involved. Compare Muller v. 
Oregon, 208 U.S. 412, 419,420; Dorchy v. Kansas, ante, [264 U. S.] 
286. The evidence contained in the record in this case is, however, 
ample to sustain the validity of the statute. There is in the record 
some evidence in conflict with it. The legislature and the lower courts 
have, doubtless, considered that. But with this conflicting evidence we 
have no concern. It is not our province to weigh evidence. Put at its 
highest, our function is to determine, in the light of all facts which may 
enrich our knowledge and enlarge our understanding, whether the meas- 
ure, enacted in the exercise of an unquestioned police power and of a 
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character inherently unobjectionable, transcends the bounds of reason. 
That is, whether the provision as applied is so clearly arbitrary or 
capricious that legislators acting reasonably could not have believed 
it to be necessary or appropriate for the public welfare. 

To decide, as a fact, that the prohibition of excess weights ‘ is not 
necessary for the protection of the purchasers against imposition and 
fraud by short weights’; that it ‘is not calculated to effectuate that 
purpose ’; and that it ‘ subjects bakers and sellers of bread’ to heavy 
burdens, is, in my opinion, an exercise of the powers of a super-legisla- 
ture — not the performance of the constitutional function of judicial 
review.” 7° 

“So far as concerns the Federal Constitution, the validity of the tax 
may be rested, also, on other grounds. A State may defray the cost of 
constructing a highway, in whole or in part, by means of a special 
assessment upon property specially benefited thereby. But it is not 
obliged to do so. Road building is a public purpose which may be 
effected by general taxation. The cost may be defrayed out of state 
funds; or a tax district may be created to meet the authorized outlay. 
The preliminary enquiry whether it is desirable to construct the road, 
is one in which all landowners within the district are interested. The 
Fourteenth Amendment does not require that taxes laid for this purpose 
shall be according to the benefits to be received by the person or thing 
taxed. Compare Kelly v. Pittsburgh, 104 U. S. 78. The cost of mak- 
ing the investigation may be met by a fixed charge per acre, as in 
Houck v. Little River Drainage District, 239 U.S. 254, and Miller & 
Lux v. Sacramento & San Joaquin Drainage District, 256 U.S. 129, or 
by distributing the cost over all the land in the district in proportion to 
its value as assessed for county and state taxation, or otherwise. The 
fact that the money to be raised by this tax will be applied toward de- 
fraying the expenses of an abandoned road project, and not to the cost 
of a road wholly or partly completed, is obviously immaterial. Houck 
v. Little River Drainage District, supra, p. 265.” 7° 

“ Practically every change in the law governing the relation of em- 
ployer and employee must abridge, in some, respect, the liberty or prop- 
erty of one of the parties — if liberty and property be measured by the 
standard of the law theretofore prevailing. If such changes are made 
by acts of the legislature, we call the modification an exercise of the 
police power. And, although the change may involve interference with 





25 J. Burns Baking Co. v. Bryan, 264 U. S. 504, 519-20, 533-34 (1924) 
(dissent) . 

26 Missouri Pac. R. R. v. Western Crawford Road Improv. Dist., 266 U. S. 
187, 190 (1924). 
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existing liberty or property of individuals, the statute will not be de- 
clared a violation of the due process clause, unless the court finds that 
the interference is arbitrary or unreasonable or that, considered as a 
means, the measure has no real or substantial relation of cause to a per- 
missible end. Nor will such changes in the law governing contests be- 
tween employer and employee be held to be violative of the equal pro- 
tection clause, merely because the liberty or property of individuals in 
other relations to each other (for instance, as competitors in trade or 
as vendor and purchaser) would not, under similar circumstances, be 
subject to like abridgement. Few laws are of universal application. 
It is of the nature of our law that it has dealt not with man in general, 
but with him in relationships. That a peculiar relationship of indi- 
viduals may furnish legal basis for the classification which satisfies 
the requirement of the Fourteenth Amendment is clear. That the rela- 
tion of employer and employee affords a constitutional basis for legisla- 
tion applicable only to persons standing in that relation has been re- 
peatedly held by this court. The questions submitted are whether this 
statutory prohibition of the remedy by injunction is in itself arbitrary 
and so unreasonable as to deprive the employer of liberty or property 
without due process of law; — and whether limitation of this prohibi- 
tion to controversies involving employment denies him equal protection 
of the laws. 

Whether a law enacted in the exercise of the police power is justly 
subject to the charge of being unreasonable or arbitrary, can ordina- 
rily be determined only by a consideration of the contemporary condi- 
tions, social, industrial and political, of the community to be affected 
thereby. Resort to such facts is necessary, among other things, in 
order to appreciate the evils sought to be remedied and the possible 
effects of the remedy proposed. Nearly all legislation involves a weigh- 
ing of public needs as against private desires; and likewise a weighing 
of relative social values. Since government is not an exact science, pre- 
vailing public opinion concerning the evils and the remedy is among 
the important facts deserving consideration; particularly, when the 
public conviction is both deep-seated and widespread and has been 
reached after deliberation. What, at any particular time, is the para- 
mount public need is, necessarily, largely a matter of judgment. Hence, 
in passing upon the validity of a law challenged as being unreasonable, 
aid may be derived from the experience of other countries and of the 
several States of our Union in which the common law and its concep- 
tions of liberty and of property prevail. The history of the rules gov- 
erning contests between employer and employed in the several Eng- 
lish-speaking countries illustrates both the susceptibility of such rules 
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to change and the variety of contemporary opinion as to what rules will 
best serve the public interest. The divergence of opinion in this dif- 
ficult field of governmental action should admonish us not to declare a 
rule arbitrary and unreasonable merely because we are convinced that 
it is fraught with danger to the public weal, and thus to close the door 
to experiment within the law.” 7 


Particularly, the States should not be hampered in dealing with 
evils at their points of pressure. Legislation is essentially ad hoc. 
To expect uniformity in law where there is diversity in fact is to 
bar effective legislation. An extremely complicated society inevi- 
tably entails special treatment for distinctive social phenomena. 
If legislation is to deal with realities, it must address itself to 
important variations in the needs, opportunities and coercive 
power of the different elements in the State. The States must be 
left wide latitude in devising ways and means for paying the bills 
of society and in using taxation as an instrument of social policy. 
Taxation is never palatable. Its essential fairness must not be 
tested by pedantic arguments derived from hollow abstractions. 
Even more dangers than have been revealed by the due process 
clause may lurk in the requirement of “ the equal protection of the 
laws,” if that provision of the Fourteenth Amendment is to be 
applied with “ delusive exactness.” ** That tendency, often re- 
vealed during the post-war period, Mr. Justice Brandeis has stead- 
ily resisted. 


“Tt is settled that mere inequalities or exemptions in state taxation 
are not forbidden by the equal protection clause of the Fourteenth 
Amendment; that the power of the State to make any reasonable clas- 
sification of property, occupations, persons or corporations for purposes 
of taxation is not abridged thereby; and that the Amendment forbids 
merely inequality which is the result of clearly arbitrary action and, 
particularly, of action attributable to hostile discrimination against 
particular persons or classes. Beers v. Glynn, 211 U. S. 477, 485; 
Merchants’ Bank v. Pennsylvania, 167 U. S. 461, 463, 464; Bell’s Gap 
R. R. Co. v. Pennsylvania, 134 U.S. 232, 237. The question presented 
for our decision is whether the action of Virginia in subjecting its 
domestic corporations which transact business within the State to a 





27 Truax v. Corrigan, 257 U.S. 312, 356-57 (1921) (dissent). 
28 Mr. Justice Holmes, dissenting, in Truax v. Corrigan, 257 U. S. 312, 342 
(1921). 
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tax on all their income, wherever earned, while exempting from the tax 
those domestic corporations which transact no business within the 
State, is so clearly arbitrary or invidious, as to fall within the constitu- 
tional prohibition. . . . 

It is a matter of common knowledge that some States have, in the 
past, made the granting of charters to non-residents for companies, 
which purpose transacting business wholly without the State of in- 
corporation, an important source of revenue. The action of those 
States has materially affected the legislation of other States. Some- 
times it has led to active competition for the large revenues believed 
to be available from this source. More often, it has led to protective 
measures. The legislature of Virginia may have believed that its own 
citizens interested in corporations whose business was transacted wholly 
in other states or countries, might be tempted to incorporate under 
more favorable laws of other States, but that such temptation would 
prove ineffective where the companies transacted a part of their business 
within the State of Virginia and enjoyed compensating advantages. 
If the legislature of Virginia enacted the laws of 1916 here in question 
because it held that view, we surely cannot say that its action was un- 
reasonable or arbitrary. And with the wisdom of its action we have no 
concern.” 2° 

“Nor is a State obliged to protect all property rights by injunction 
merely because it protects some, even if the attending circumstances 
are in some respects similar. The restraining power of equity might 
conceivably be applied to every intended violation of a legal right. On 
grounds of expediency its application is commonly denied in cases 
where there is a remedy at law which is deemed legally adequate. But 
an injunction has been denied on grounds of expediency in many cases 
where the remedy at law is confessedly not adequate. This occurs 
whenever a dominant public interest is deemed to require that the pre- 
ventive remedy, otherwise available for the protection of private rights, 
be refused and the injured party left to such remedy as courts of law 
may afford. Thus, courts ordinarily refuse, perhaps in the interest of 
free speech, to restrain actionable libels. Boston Diatite Co. v. Florence 
Manufacturing Co., 114 Mass. 69; Prudential Assurance Co. v. Knott, 
L. R. to Ch. App. 142. In the interest of personal liberty they ordi- 
narily refuse to enforce specifically, by mandatory injunction or other- 
wise, obligations involving personal service. Arthur v. Oakes, 63 Fed. 
310, 318; Davis v. Foreman, [1894] 3 Ch. 654, 657; Gossard v. Crosby, 
132 la. 155, 163, 164. In the desire to preserve the separation of gov- 





29 Royster Guano Co. v. Virginia, 253 U. S. 412, 417-18 (1920) (dissent). 
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ernmental powers they have declined to protect by injunction mere 
political rights, Giles v. Harris, 189 U.S. 475; and have refused to inter- 
fere with the operations of the police department. Davis v. American 
Society for the Prevention of Cruelty to Animals, 75 N. Y. 362; 
Delaney v. Flood, 183 N. Y. 323; compare Bisbee v. Arizona Insur- 
ance Agency, 14 Ariz. 313. Instances are numerous where protection to 
property by way of injunction has been refused solely on the ground 
that serious public inconvenience would result from restraining the act 
complained of. Such, for example, was the case where a neighboring 
land owner sought to restrain a smelter from polluting the air, but that 
relief, if granted, would have necessitated shutting down the plant and 
this would have destroyed the business and impaired the means of live- 
lihood of a large community. There are also numerous instances where 
the circumstances would, according to general equity practice, have 
justified the issue of an injunction, but it was refused solely because 
the right sought to be enforced was created by statute, and the courts, 
applying a familiar rule, held that the remedy provided by the statute 
was exclusive.” °° 

“In Kentucky local reasons exist for treating long term mortgage 
loans somewhat differently from those for a short term. There is 
among those loans which are secured by mortgages of real or personal 
property, and hence require registration, commonly a marked differ- 
ence in the character of the short term and the long term loans. 

Probably 90 or 95 per cent of the short term loans are evidenced by 
promissory notes payable to the lender. The larger part are for amounts 
less than $300, many of them maturing within a few months and pro- 
viding for the payment of interest in advance. Another large part con- 
sists of loans secured by mortgage upon the residence of the borrower 
and made for domestic purposes. On the other hand, the long term 
loans are commonly evidenced by coupon bonds; are issued for large 
amounts; and represent borrowings for business purposes. ‘The rate 
of interest on short term mortgage loans is generally higher than that 
on long term loans of equal safety, in part for the following reason. 
Because the short term loans are usually evidenced by promissory notes 
payable to the lender, the registration of the mortgage discloses the 
identity of the holder of the notes; and he is commonly subjected to 
the tax of 40 cents per $100 imposed by law upon all mortgage loans. 
Because the long term loans are commonly represented by negotiable 
coupon bonds and are secured by a deed of trust, registration does not 
disclose to the assessors who the holders of the securities are, and they 
frequently escape taxation thereon. Laying the mortgage recording 





80 Truax v. Corrigan, 257 U. S. 312, 374-75 (1921) (dissent). 
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tax only upon the long term loans tends in some measure to reduce the 
disadvantage under which the short term borrower labors. 

At what point the line should be drawn between short term and long 
term loans is, of course, a matter on which even men conversant with 
all the facts may reasonably differ. There was much difference of opin- 
ion concerning this in the Kentucky Legislature. The bill, as recom- 
mended by the Tax Commission, and as introduced in the House, ex- 
empted from the tax here in question only such mortgages as secured 
indebtedness maturing within three years; and it imposed a tax of 25 
cents for $100. In the House, the bill was amended so as to exempt 
loans maturing in less than five years. In the Senate, the House bill 
was amended so as to reduce the period to three years. The House re- 
fused to concur in the Senate amendment. The Senate receded; and 
thereupon the bill was passed granting the exemption of loans maturing 
within five years, but with the rate reduced to 20 cents. Thus, we 
know that in making this particular classification there was in fact an 
exercise of legislative judgment and discretion. Surely the particular 
classification was not such ‘as to preclude [in law] the assumption 
that it was made in the exercise of legislative judgment and discretion.’ 
See Stebbins v. Riley, 268 U.S. 137, 143. Whether the exercise was a 
wise one is not our concern.”’ *4 


Even though the corporation has become a common form of 
doing business, differences between corporate and individual en- 
terprise persist. The differences are sufficiently significant to be 
reflected legitimately in the taxing systems of States. Again, the 
cooperative movement has far-reaching social implications, and 
the State ought to be allowed to promote it by differentiating, in a 
variety of ways, between codperative and ordinary profit-seeking 
enterprise, even though codperatives be formally incorporated. 


“It has been the consistent policy of Pennsylvania since 1840 to sub- 
ject businesses conducted by corporations to heavier taxation than like 
businesses conducted by individuals. It has likewise been the con- 
sistent policy of the State since 1864 to subject some kinds of busi- 
nesses conducted by corporations to heavier taxation than other busi- 
nesses conducted by corporations. Pursuant to this policy, the 
legislature of Pennsylvania laid, in 1889, upon public service corpora- 
tions furnishing transportation for hire, a gross receipts tax of eight mills 
on each dollar of gross receipts earned wholly within the State. Act of 





81 Louisville Gas & Elec. Co. v. Coleman, 277 U. S. 32, 50-52 (1928). 
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June 1, 1889, P. L. 1889, pp. 420, 431 (Pa. Stat. 1920, § 20,388). 
That statute has remained unchanged so far as affects the question here 
involved. It applies equally to every corporation engaged in the same 
kind of business, and makes no discrimination between foreign and 
domestic corporations. But neither this specific tax, nor any equivalent 
tax, is laid upon individuals or partnerships engaged in the same busi- 
ness. Nor is this tax or an equivalent laid upon corporations which 
supply certain other public services. . . . 

The equality clause does not forbid a State to classify for purposes 
of taxation. Discrimination through classification is said to violate 
that clause only where it is such as ‘to preclude the assumption that 
it was made in the exercise of legislative judgment and discretion.’ 
Stebbins v. Riley, 268 U. S. 137, 143. In other words, the equality 
clause requires merely that the classification shall be reasonable. We 
call that action reasonable which an informed, intelligent, just-minded, 
civilized man could rationally favor. In passing upon legislation as- 
sailed under the equality clause we have declared that the classification 
must rest upon a difference which is real, as distinguished from one 
which is seeming, specious, or fanciful, so that all actually situated 
similarly will be treated alike; that the object of the classification must 
be the accomplishment of a purpose or the promotion of a policy, which 
is within the permissible functions of the State; and that the difference 
must bear a relation to the object of the legislation which is substan- 
tial, as distinguished from one which is speculative, remote or negligible. 
Subject to this limitation of reasonableness, the equality clause has 
left unimpaired, both in range and in flexibility, the State’s power to 
classify for purposes of taxation. Can it be said that the classification 
here in question is unreasonable? 

The difference between a business carried on in corporate form and 
the same business carried on by natural persons is, of course, a real and 
important one... . 

In Pennsylvania the practice of imposing heavier burdens upon corpo- 
rations dates from a time when there, as elsewhere in America, the fear 
of growing corporate power was common. The present heavier imposi- 
tion may be a survival of an early effort to discourage the resort to that 
form of organization. The apprehension is now less common. But 
there are still intelligent, informed, just-minded and civilized persons 
who believe that the rapidly growing aggregation of capital through 
corporations constitutes an insidious menace to the liberty of the citi- 
zen; that it tends to increase the subjection of labor to capital; that, 
because of the guidance and control necessarily exercised by great corpo- 
rations upon those engaged in business, individual initiative is being im- 
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paired and creative power will be lessened; that the absorption of capi- 
tal by corporations, and their perpetual life, may bring evils similar 
to those which attended mortmain; that the evils incident to the ac- 
celerating absorption of business by corporations outweigh the bene- 
fits thereby secured; and that the process of absorption should be re- 
tarded. The Court may think such views unsound. But, obviously, 
the requirement that a classification must be reasonable does not imply 
that the policy embodied in the classification made by the legislature 
of a State shall seem to this Court a wise one. It is sufficient for us 
that there is nothing in the Federal Constitution which prohibits a State 
from imposing a heavier tax burden upon corporations organized for 
the purpose of engaging exclusively in intrastate commerce; and that 
there is nothing inherently objectionable in the instrument which Penn- 
sylvania selected for imposing the heavier burden — the gross receipts 
ton,” 

“The attack upon the statute is rested mainly upon the contention 
that by requiring issuance of a license to so-called co-operative corpo- 
rations organized under the law of 1919, the statute as amended in 
1925 creates an arbitrary classification. The classification is said to be 
arbitrary, because the differences between such concerns and commer- 
cial corporations or individuals engaged in the same business are in this 
connection not material. The contention rests, I think, upon misappre- 
hensions of fact. The differences are vital; and the classification is a 
reasonable one. .. . 

The claim rests wholly on the fact that individuals and ordinary cor- 
porations must show inadequacy of existing facilities, while co-opera- 
tives organized under the Act of 1919 may secure a license without 
making such a showing, if the application is supported by a petition of 
one hundred persons who are citizens and taxpayers in the commu- 
nity. It is settled that to provide specifically for peculiar needs of 
farmers or producers is a reasonable basis of classification, American 
Sugar Refining Co. v. Louisiana, 179 U.S. 89; Liberty Warehouse Co. 
v. Tobacco Growers, 276 U.S. 71. And it is conceded that the clas- 
sification made by the Act of 1925 would be reasonable if it had been 
limited to co-operatives organized under Chapter 22 of the Laws of 
1917. Thus the contention that the classification is arbitrary is di- 
rected only to co-operatives organized under the law of 1919. It rests 
upon two erroneous assumptions: (1) That co-operatives organized 
under the law of 1919 are substantially unlike those organized under 
Chapter 22 of the Laws of 1917; and (2) that there are between co- 





82 Quaker City Cab Co. v. Pennsylvania, 277 U. S. 389, 403-04, 405-06, 410- 
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operative corporations under the law of 1919 and commercial corpora- 
tions no substantial differences having reasonable relation to the subject 
dealt with by the gin legislation. 

The assertion is that co-operatives organized under the law of 19109, 
being stock companies, do business with the general public for the sole 
purpose of making money, as do individual or other corporate competi- 
tors; whereas co-operatives organized under the law of 1917 are ‘ for 
mutual help, without capital stock, not conducted for profit, and re- 
stricted to the business of their own members.’ The fact is that these 
two types of co-operative corporations — the stock and the nonstock 
— differ from one another only in a few details, which are without sig- 
nificance in this connection; that both are instrumentalities commonly 
employed to promote and effect co-operation among farmers; that the 
two serve the same purpose; and that both differ vitally from commer- 
cial corporations. The farmers seek through both to secure a more effi- 
cient system of production and distribution and a more equitable alloca- 
tion of benefits. But this is not their only purpose. Besides promoting 
the financial advantage of the participating farmers, they seek through 
co-operation to socialize their interests — to require an equitable as- 
sumption of responsibilities, while assuring an equitable distribution of 
benefits. Their aim is economic democracy on lines of liberty, equality 
and fraternity. To accomplish these objectives, both types of co- 
operative corporations provide for excluding capitalist control. As 
means to this end, both provide for restriction of voting privileges, for 
curtailment of return on capital and for distribution of gains or sav- 
ings through patronage dividends or equivalent devices. 

In order to ensure economic democracy, the Oklahoma Act of 1919 
prevents any person from becoming a shareholder without the consent 
of the board of directors. It limits the amount of stock which one per- 
son may hold to $500. And it limits the voting power of a shareholder 
to one vote. Thus, in the Durant Company, the holder of a single share 
of the par value of $10 has as much voting power as the holder of 50 
shares. The Act further discourages entrance of mere capitalists into 
the co-operative by provisions which permit five per cent of the profits 
to be set aside for educational purposes; which require ten per cent of 
the profits to be set aside as a reserve fund, until such fund shall equal 
at least fifty per cent of the capital stock; which limit the annual divi- 
dends on stock to eight per cent; and which require that the rest of the 
year’s profits be distributed as patronage dividends to members, except 
so far as the directors may apportion them to non-members. 

The provisions for the exclusion of capitalist control of the nonstock 
type of co-operative organized under the Oklahoma Act of 1917 do not 
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differ materially in character from those in the 1919 Act. The non- 
stock co-operative also may reject applicants for membership; and no 
member may have more than one vote. This type of co-operative is 
called a non-profit organization; but the term is merely one of art, in- 
dicating the manner in which the financial advantage is distributed. 
This type also is organized and conducted for the financial benefit of 
its members and requires capital with which to conduct its business. 
In the stock type the capital is obtained by the issue of capital stock, 
and members are not subjected to personal liability for the corpora- 
tion’s business obligations. In the nonstock type the capital is ob- 
tained partly from membership fees, partly through dues or assess- 
ments and partly through loans from members or others. And for fixed 
capital it substitutes in part personal liability of members for the 
corporation’s obligations. In the stock type there are eo nomine divi- 
dends on capital and patronage dividends. In the nonstock type the 
financial benefit is distributed by way of interest on loans and refunds of 
fees, dues and assessments. And all funds acquired through the co- 
operative’s operations, which are in excess of the amount desirable for 
a ‘working fund,’ are to be distributed as refunds of fees, dues and 
assessments. Both acts allow business to be done for non-members; 
and though the nonstock association may, it is not required, to impose 
obligations on the non-member for the liability of the association. 
Thus, for the purposes here relevant, there is no essential difference be- 
tween the two types of co-operatives. .. . 

That in Oklahoma a law authorizing incorporation on the stock plan 
was essential to the development of co-operation among farmers has 
been demonstrated by the history of the movement in that State. 
Prior to 1917 there was no statute which specifically authérized the 
incorporation of co-operatives. In that year the nonstock law above 
referred to was enacted. Two years passed and only three co-operatives 
availed themselves of the provisions of that Act. Then persons familiar 
with the farmers’ problems in Oklahoma secured the passage of the 
law of 1919, providing for the incorporation of co-operatives with capi- 
tal stock. Within the next five years 202 co-operatives were formed 
under it; and since then 139 more. In the twelve years since 1917 
only 60 nonstock co-operatives have been organized; most of them since 
1923, when through an amendatory statute, this type was made to 
offer special advantages for co-operative marketing. Thus over 82 per 
cent of all co-operatives in Oklahoma are organized under the 1919 
stock act. One hundred and one Oklahoma co-operative cotton gins 
have been organized under the 1919 stock law; not a single one under 
the 1917 nonstock law. To deny the co-operative character of the 
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1919 Act is to deny the co-operative character not only of the gins in 
Oklahoma which farmers have organized and operated for their mutual 
benefit, but also that of most other co-operatives within the State, 
which have been organized under its statutes in harmony with legisla- 
tion of Congress and pursuant to instructions from the United States 
Department of Agriculture. A denial of co-operative character to the 
stock co-operatives is inconsistent also with the history of the move- 
ment in other States and countries. For the stock type of co-operative 
is not only the older form, but is the type more widely used among 
English speaking peoples.” ** 


The veto power of the Supreme Court over the social-economic 
legislation of the States, when exercised by a narrow conception 
of the due process and equal protection of the law clauses, pre- 
sents undue centralization in its most destructive and least re- 
sponsible form. The most destructive, because it stops experi- 
ment at its source, preventing an increase of social knowledge 
by the only scientific method available; namely, the tests of trial 
and error. The least responsible, because it so often turns on the 
fortuitous circumstances which determine a majority decision, and 
shelters the fallible judgment of individual Justices, in matters of 
fact and opinion not peculiarly within the special competence of 
judges, behind the impersonal authority of the Constitution. The 
inclination of a single Justice, the buoyancy of his hopes or the in- 
tensity of his fears, may determine the opportunity of a much- 
needed social experiment to survive, or may frustrate for a long 
time intelligent attempts to deal with a social evil. Against these 
dangers the only safeguards are judges thoroughly awake to the 
problems of their day and open-minded to the facts which may 
justify legislation. His wide experience, his appetite for fact, 
his instinct for the concrete and his distrust of generalities, equip 
Mr. Justice Brandeis with unique gifts for the discharge of the 
Court’s most difficult and delicate tasks. 





88 Frost v. Corporation Comm., 278 U. S. 515, 531, 533-38, 547-48 (1929) 
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V 


No aspect of state intervention in the conduct of private enter- 
prise forms a more settled policy of American public law than the 
regulation of the social services furnished by the “ public utili- 
ties.’ Comprehensive utility control initiated a quarter of a 
century ago by the elder LaFollette in Wisconsin,** and Governor 
Hughes in New York,* is now part of the governmental ma- 
chinery of every state. Its rationale is public protection through 
administrative regulation capable of matching in power and 
technical resources the power and resources of the utilities. The 
judicial control of this regulatory system has given rise to the 
severest conflicts in our time between courts and popular opinion, 
between the Supreme Court and the States. 

The heart of the difficulty has been the Court’s attitude, during 
the period of post-war inflation, regarding the profits to which 
utility investors are constitutionally entitled and the rates which 
may be exacted from the consuming public. Economic questions 
were transmuted into unreal legal conceptions, for the ascertain- 
ment of the rate base and the determination of utility rates are 
‘ essentially economic problems. It took nearly a generation to 
settle the share which the Court now exercises in these economic 
adjudications.** But the intrinsic nature of the problem was not 
changed by the change in forum, from legislature to commission, 
from commission to court. And the source of the Court’s author- 
ity in this domain of litigation still remains the general admoni- 
tions of fair dealing in the Fourteenth Amendment. However 
verbally screened, the independent judgment of the Court in 
valuation matters is not an adjudication governed by technical 
legal principles. It is an exercise of judgment on economic facts 
and opinion. Through the generality of language in Smyth v. 
Ames,*" an empiric device for preventing swollen returns on 
fictitious values during a period of falling prices, was in course 





84 Wis. LAws 1907, Cc. 499. 
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of time, during a period of rising prices, in a series of cases begin- 
ning in 1923, turned into a most luxuriant means for creating 
fictitious values. For this economic legerdemain constitutional 
sanction was sought, and in part, for a time at least, largely 
gained. 

Leadership against that tendency fell to Mr. Justice Brandeis. 
His series of massive opinions, drawn from his intimate railroad 
experiences and reinforced by elaborate research, constitutes a 
treatise on the major issues of railroad economics. The late 
Allyn A. Young, most sagacious of economists, characterized the 
dissent of Mr. Justice Brandeis in Southwestern Bell Tel. Co. v. 
Public Serv. Comm. as the ablest critique of the economics of 
utility valuation. To quote briefly from a closely knit exposition 
in which each step is buttressed by proof is to mutilate. But even 
a torso conveys intimations of an artistic whole. 


“ The so-called rule of Smyth v. Ames is, in my opinion, legally and 
economically unsound. The thing devoted by the investor to the public 
use is not specific property, tangible and intangible, but capital em- 
barked in the enterprise. Upon the capital so invested the Federal 
Constitution guarantees to the utility the opportunity to earn a fair | 
return. ... 

The investor agrees, by embarking capital in a utility, that its 
charges to the public shall be reasonable. His company is the substitute 
for the State in the performance of the public service; thus becoming a 
public servant. The compensation which the Constitution guarantees 
an opportunity to earn is the reasonable cost of conducting the business. 
Cost includes not only operating expenses, but also capital charges. 
Capital charges cover the allowance, by way of interest, for the use of 
the capital, whatever the nature of the security issued therefor; the 
allowance for risk incurred; and enough more to attract capital. The 
reasonable rate to be prescribed by a commission may allow an efficiently 
managed utility much more. But a rate is constitutionally compensa- 
tory, if it allows to the utility the opportunity to earn the cost of the 
service as thus defined. 

To decide whether a proposed rate is confiscatory, the tribunal must 
determine both what sum would be earned under it, and whether that 
sum would be a fair return. The decision involves ordinarily the 
making of four subsidiary ones: 

1. What the gross earnings from operating the utility under the 
rate in controversy would be. (A prediction.) 


88 262 U. S. 276, 289 (1922). 
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2. What the operating expenses and charges, while so operating, 
would be. (A prediction.) 

3. The rate-base, that is, what the amount is on which a return 
should be earned. (Under Smyth v. Ames, an opinion, largely.) 

4. What rate of return should be deemed fair. (An opinion, 
largely.) 

A decision that a rate is confiscatory (or compensatory) is thus the 
resultant of four subsidiary determinations. Each of the four involves 
forming a judgment, as distinguished from ascertaining facts. And as 
to each factor, there is usually room for difference in judgment. But 
the first two factors do not ordinarily present serious difficulties. The 
doubts and uncertainties incident to prophecy, which affect them, can, 
often, be resolved by a test period; and meanwhile protection may be 
afforded by giving a bond. Knoxville v. Knoxville Water Co., 212 U.S. 
1, 18, 19; St. Louis, Iron Mountain & Southern Ry. Co. v. McKnight, 
244 U. S. 368. The doubts and uncertainties incident to the last two 
factors can be eliminated, or lessened, only by redefining the rate base, 
called value, and the measure of fairness in return, now applied under 
the rule of Smyth v. Ames. The experience of the twenty-five years 
since that case was decided has demonstrated that the rule there 
enunciated is delusive. In the attempt to apply it insuperable obstacles 
have been encountered. It has failed to afford adequate protection 
either to capital or to the public. It leaves open the door to grave 
injustice. To give to capital embarked in public utilities the protection 
guaranteed by the Constitution, and to secure for the public reasonable 
rates, it is essential that the rate base be definite, stable, and readily 
ascertainable; and that the percentage to be earned on the rate base 
be measured by the cost, or charge, of the capital employed in the 
enterprise. It is consistent with the Federal Constitution for this Court 
now to lay down a rule which will establish such a rate base and such 
a measure of the rate of return deemed fair. In my opinion, it should 
doso.... 

The expense and loss now incident to recurrent rate controversies is 
also very large. The most serious vice of the present rule for fixing 
the rate base is not the existing uncertainty; but that the method does 
not lead to certainty. Under it, the value for rate-making purposes 
must ever be an unstable factor. Instability is a standing menace of 
renewed controversy. The direct expense to the utility of maintaining 
an army of experts and of counsel is appalling. The indirect cost is far 
greater. The attention of officials high and low is, necessarily, diverted 
from the constructive tasks of efficient operation and of development. 
The public relations of the utility to the community are apt to become 
more and more strained. And a victory for the utility, may in the end, 
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prove more disastrous than defeat would have been. The community 
defeated, but unconvinced, remembers; and may refuse aid when the 
company has occasion later to require its consent or co-operation in the 
conduct and development of its enterprise. Controversy with utilities 
is obviously injurious also to the public interest. The prime needs of 
the community are that facilities be ample and that rates be as low and 
as stable as possible. The community can get cheap service from private 
companies, only through cheap capital. It can get efficient service, only 
if managers of the utility are free to devote themselves to problems of 
operation and of development. It can get ample service through private 
companies, only if investors may be assured of receiving continuously 
a fair return upon the investment. 

What is now termed the prudent investment is, in essence, the same 
thing as that which the Court has always sought to protect in using the 
term present value. Twenty-five years ago, when Smyth v. Ames was 
decided, it was impossible to ascertain with accuracy, in respect to most 
of the utilities, in most of the States in which rate controversies arose, 
what it cost in money to estabiish the utility; or what the money cost 
with which the utility was established; or what income had been earned 
by it; or how the income had been expended. It was, therefore, not 
feasible, then, to adopt, as the rate base, the amount properly invested 
or, as the rate of fair return, the amount of the capital charge. Now 
the situation is fundamentally different. ‘These amounts are, now, 
readily ascertainable in respect to a large, and rapidly increasing, pro- 
portion of the utilities. The change in this respect is due to the enlarge- 
ment, meanwhile, of the powers and functions of state utility commis- 
sions. The issue of securities is now, and for many years has been, 
under the control of commissions, in the leading States. Hence the 
amount of capital raised (since the conferring of these powers) and its 
cost are definitely known, through current supervision and prescribed 
accounts, supplemented by inspection of the commission’s engineering 
force. Like knowledge concerning the investment of that part of the 
capital raised and expended before these broad functions were exercised 
by the utility commissions has been secured, in many cases, through 
investigations undertaken later, in connection with the issue of new 
securities or the regulation of rates. The amount and disposition of 
current earnings of all the companies are also known. It is, therefore, 
feasible now to adopt as the measure of a compensatory rate — the 
annual cost, or charge, of the capital prudently invested in the utility. 
And, hence, it should be done.” *° 





89 Td. at 290, 290-92, 308-10. See also Groesbeck v. Duluth S. S. & A. Ry., 
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Exact analysis and a comprehending view of large affairs mark 
the opinions by Mr. Justice Brandeis which deal with business. 
In utility cases, he illuminates the known factors, and, in view of 
the obscurity which still envelops the economic process, is unwill- 
ing to substitute judicial judgment for administrative judgment. 
And he reveals the opportunities of legal science for social in- 
vention in the solution of subtle problems like those of deprecia- 
tion. 


“No question of law is presented by this assignment of error. The 
company’s objection is not to the particular method selected, but that, 
in applying it, the master included as depreciation what is called theo- 
retical inadequacy and obsolescence. Whether he did is a question of 
fact. The city denies that the reduction in value made by the master 
on account of accrued depreciation includes any sum representing ex- 
pected loss through future abandonment of the stations. It is clear 
that, if any deduction was made on account of the probable abandon- 
ment of the stations, the obsolescence thus provided for was not theo- 
retical. The new process had been introduced two years before the 
date as of which the valuation was made. On the facts then known, it 
was expected that the stations would have to be abandoned in the near 
future. Because it was to be expected (and was not theoretical) the 
company contended that to offset it more of the year’s savings should 
have been charged against the income of that year. I cannot say that 
the master and the court erred in their findings of fact as to the amount 
of accrued depreciation. 

This litigation has already extended over eleven years. The record 
discloses that the cases were presented below by competent counsel with 
the aid of competent experts, and that they received careful considera- 
tion by an able master and an able trial judge. Counsel, master and 
court have throughout endeavored to apply the rule of Smyth v. Ames, 
169 U. S. 466. It is not shown that the rule has, in any respect, been 
departed from. This Court harbors a doubt whether, in applying it, 
some injustice may not have been done to the company. Is it probable 
that a nearer approach to justice, as between the parties, will be attained 
by a continuation of the effort to apply the same rule? To me it seems 
that the doubt is inherent in the rule itself. It can be overcome only 
by substituting some other rule for that found to be unworkable. Such 
other lies near at hand; and it is consistent with the Constitution. 

It was settled by Knoxville v. Knoxville Water Co., 212 U. S. 1, 
that every public utility must, at its peril, provide an adequate amount 
to cover depreciation. A depreciation charge resembles a life insurance 
premium. The depreciation reserve, to which it is credited, supplies 





64 HARVARD LAW REVIEW 


insurance for the plant against its inevitable decadence, as the life 
insurance reserve supplies the fund to meet the agreed value of the lost 
human life. To determine what the amount of the annual life insurance 
premium should be is a much simpler task than to determine the proper 
depreciation charge. For life insurance is a codperative undertaking. 
The premium to be fixed is not that required by the probable duration 
of the life of a single insured individual, but that required by the average 
expectancy of life of men or women of the given age. Moreover, for 
human lives, mortality tables have been constructed which embody the 
results of large experience and long study. By their use the required 
premium may be fixed with an approximation to accuracy. But, de- 
spite the relative simplicity of the problem, it was found that the vari- 
ables leave so wide a margin for error that premiums fixed in accord- 
ance with mortality tables work serious injustice either to the insurer 
or to the insured. Although the purpose was to charge only the 
appropriate premium, the transaction resulted sometimes in bank- 
ruptcy of the insurer; sometimes in his securing profits which seemed 
extortionate; and, rarely, in his receiving only the intended fair com- 
pensation for the service rendered. Because every attempt to approxi- 
mate more nearly the amount of required premium proved futile, 
justice was sought by another route. Ultimately, strictly mutual 
insurance was adopted. Under it, the premium charged is made clearly 
ample; and the part thereof which proves not to have been needed 
enures in some form to the benefit of him who paid it. Compare 
Penn Mutual Life Insurance Co. v. Lederer, 252 U. S. 523, 524, 
525. 

Legal science can solve the problem of the just depreciation charge 
for public utilities in a similar manner. Under the rule which fixes the 
rate base at the amount prudently invested, the inevitable errors in- 
cident to fixing the year’s depreciation charge do not result in injustice 
either to the utility or to the community. If, when plant must be re- 
placed, the amount set aside for depreciation proves to have been in- 
adequate, and investment of new capital is required, the utility is per- 
mitted to earn the annual cost of the new capital. If, on the other 
hand, the amount set aside for depreciation proves to have been ex- 
cessive, the income from the surplus reserve operates as a credit to 
reduce the current capital charge which the rates must earn. If a new 
device is adopted which involves additional investment (to buy a new 
plant or a patent right) the company’s investment, on which the return 
must be paid, is increased by that amount. If the new device does 
not involve new investment, but the innovation involves increased cur- 
rent payments (like royalties for use of a process) the additional dis- 
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bursement is borne by the community as an operating expense. The 
cost of a scrapped plant is carried as part of the investment on which 
a return must be paid unless and until it has been retired, that is fully 
paid for, out of the depreciation reserve. Thus, justice both to the 
owners of the utility and to the public is assured.” *° 

“To use a depreciation charge as the measure of the year’s consump- 
tion of plant, and at the same time reject original cost as the basis of the 
charge, is inadmissible. It is a perversion of this business device. No 
method for the ascertainment of the amount of the charge yet invented 
is workable if fluctuating present values be taken as the basis. Every 
known method contemplates, and is dependent upon, the accumulation 
or credit of a fixed amount in a given number of years. The distribu- 
tion of plant expense expressed in the depreciation charge is justified 
by the approximation to the fact as to the year’s plant consumption 
which is obtained by applying the doctrine of averages. But if fluctuat- 
ing present values are substituted for original cost there is no stable 
base to which the process of averaging can be applied. For thereby 
the only stable factor involved in fixing a depreciation charge would be 
eliminated. Each year the present value may be different.; The cost 
of replacement at the termination of the service life of the several 
units or of the composite life cannot be foretold. To use as a measure 
of the year’s consumption of plant a depreciation charge based on 
fluctuating present values substitutes conjecture for experience. Such 
a system would require the consumer of today to pay for an assumed 
operating expense which has never been incurred and which may never 
arise. 

The depreciation charge is frequently likened to the annual premium 
in legal reserve life insurance. The life insurance premium is calcu- 
lated on an agreed value of the human life — comparable to the known 
cost of plant — not on a fluctuating value, unknown and unknowable. 
The field of life insurance presented a problem comparable to that here 
involved. Despite the large experience embodied in the standard mor- 
tality tables and the relative simplicity of the problem there pre- 
sented, the actual mortality was found to vary so widely from that for 
which the premiums had provided, that their rate was found to work 
serious injustice either to the insurer or to the insured. The transac- 
tion resulted sometimes in bankruptcy of the insurer; sometimes in his 
securing profits which were extortionate; and rarely, in his receiving 
only the intended fair compensation for the service rendered. Because 
every attempt to approximate more nearly the amount of premium 
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required proved futile, justice was sought and found in the system 
of strictly mutual insurance. Under that system the premium 
charged is made clearly ample; and the part which proves not to 
have been needed enures in some form of benefit to him who paid 
it. 

Similarly, if, instead of applying the rule of Smyth v. Ames, the rate 
base of a utility were fixed at the amount prudently invested, the inevi- 
table errors incident to estimating service life and net expense in plant 
consumption could never result in injustice either to the utility or to 
the community. For, if the amount set aside for depreciation proved 
inadequate and investment of new capital became necessary, the util- 
ity would be permitted to earn a return on the new capital. And if 
the amount set aside for depreciation proved to be excessive, the in- 
come from the surplus reserve would operate as a credit to reduce the 
capital charge which the rates must earn. If the Railways should ever 
suffer injustice from adopting cost of plant as the basis for calculating 
the depreciation charge, it will be an unavoidable incident of applying 
in valuation the rule of Smyth v. Ames. This risk, if it exists, cannot 
be escaped by basing the charge on present value. For this suggested 
escape, besides being entirely conjectural, is instinct with certainty of 
injustice either to the community or the Railways. The possibility of 
such injustice admonishes us, as it did in deciding the constitutional 
questions concerning interstate commerce, Foster-Fountain Packing Co. 
v. Haydel, 278 U. S. 1, 10, Federal Trade Comm’n v. Pacific Paper 
Ass’n, 273 U. S. 52, 64, and taxation, Mountain Timber Co. v. Wash- 
ington, 243 U.S. 219, 237; Shaffer v. Carter, 252 U.S. 37, 55; Farmers 
Loan & Trust Co. v. Minnesota, ante, [280 U. S.] p. 204, decided this 
day, that rate regulation is an intensely practical matter.” ** 


Events have clearly vindicated the analysis made by Mr. 
Justice Brandeis of the reproduction-cost-minus-depreciation doc- 
trine and have underscored his criticisms. His objection to the 
doctrine on the score both of economic unreality and social waste, 
has been reinforced by the reports upon the workings of the public 
service laws of New York ** and Massachusetts,** the continued 
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O'Fallon Ry. v. United States, 279 U. S. 461, 488 (1929) (dissent). 

42 Report of Commission on Revision of the Public Service Commissions Law, 
N. Y. Lecis. Doc. (1930) No. 75. 

43 Report of the Special Commission on Control and Conduct of Public Utili- 
ties, House No. 1200 (1930). 
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uncertainty and costliness of rate litigation,** and the growing 
anxiety of utility leaders over a situation supposedly favorable 
to their interests.** The present drastic drop in commodity prices 
should conclude the argument.*® Changing conditions will lead 
a changed Supreme Court to emphasize other factors than those 
that have heretofore played a decisive part. The very grab-bag 
nature of the formula in Smyth v. Ames * will enable the Court 
to pick some things from the bag and neglect others. The familiar 
process of accommodating general language to new facts will, one 
ventures to believe, lead the Court in fact, if not in form, to adopt 
the “ prudent investment ” doctrine in the protection of those 
very interests which, in recent years, by resort to the reproduction 
theory, it had over protected. 


VI 


Thus far we have considered action by the States within their 
reserved spheres, limited merely by the negations of the Four- 
teenth Amendment and never in direct competition with the 
affirmative powers of the Federal Government. Where the States 
and Nation touch a field of legislation wherein both may move, 
fertile opportunities for conflict arise. The Commerce Clause 
gives controlling authority to the Nation. But how these con- 
flicts are to be resolved — when the Commerce Clause becomes 
operative and the States have to stand aside, when the States are 
still free despite the Commerce Clause or because Congress has 





44 See FRANKFURTER, THE PUBLIC AND ITS GOVERNMENT (1930) 95 et seq., and 
the tortuous litigation in Smith v. Illinois Bell Tel. Co., 282 U. S. 133 (1930), which 
is still in process before the District Court for the Northern District of Illinois. 

45 See, e.g., testimony of Mr. Owen D. Young before the Senate Committee on 
Interstate Commerce, as quoted by Joseph B. Eastman on behalf of the Interstate 
Commerce Commission in a letter dated January 20, 1930, to Chairman Couzens 
of the Senate Committee on Interstate Commerce. 

46 The decision of the majority in Southwestern Bell Tel. Co. v. Public Serv- 
ice Comm., 262 U. S. 276 (1923), must surely have been influenced by the then 
common belief in the permanence of a “ new plateau of prices.” This assumption 
Mr. Justice Brandeis did not share; indeed he believed the contrary. It is character- 
istic of his prophetic insight into economic causes and their effects that in 1923 he 
should have been bold enough to prophecy, in one of his succulent footnotes, that 
“the present price level may fall to that of 1914 within a decade; and that, later, 
it may fall much lower.” 262 U. S. at 303, n.16, 

47 169 U.S. 466 (1898). 
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not seen fit to invoke its authority — depends ultimately upon the 
philosophy of the Justices regarding our federalism. 

Mr. Justice Brandeis’ regard for the States is no mere lip serv- 
ice. He is greatly tolerant of their powers because he believes 
intensely in the opportunities which they afford for decentraliza- 
tion. And he believes in decentralization not because of any per- 
sisting habit of political allegiance or through loyalty to an anach- 
ronistic theory of states’ rights. His views are founded on deep 
convictions regarding the manageable size for the effective con- 
duct of human affairs and the most favorable conditions for the 
exercise of wise judgment. 

In the practical adjustments between national rule and local 
diversities, he is keenly mindful that the Nation spans a continent 
and that, despite the unifying forces of technology, the States for 
many purposes remain distinctive communities. As to matters 
not obviously of common national concern, thereby calling for a 
centralized system of control, the States have a localized knowl- 
edge of details, a concreteness of interest and varieties of social 
policy, which ought to be allowed tolerant scope. 

And so he has closely scrutinized objections to state action 
based merely on remote or hypothetical encroachments upon that 
national uniformity which is the concern of the Commerce Clause. 
The ultimate organic nature of society is not a decree of consti- 
tutional centralization. Just because the national government 
will necessarily absorb more and more power, the States ought 
to be allowed to manage those activities which bear an essen- 
tial state emphasis. Even though an enterprise is part of the 
concatenation that makes up interstate and foreign commerce, its 
local abuses should be removable by local remedies. The pro- 
tection which states afford to industries within their borders may 
properly give rise to the states’ taxing power, regardless of a 
nexus of that industry with interstate business. 


“The statute is an exertion of the police power of the State. Its 
evident purpose is to prevent a particular species of fraud and imposi- 
tion found to have been practiced in Pennsylvania upon persons of 
small means, unfamiliar with our language and institutions. Much 
of the immigration into the United States is effected by arrangements 
made here for remittance of the means of travel. The individual im- 
migrant is often an advance guard. After gaining a foothold here, he 
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has his wife and children, aged parents, brothers, sisters or other rela- 
tives follow. To this end he remits steamship tickets or orders for trans- 
portation. The purchase of the tickets involves trust in the dealer. 
This is so not only because of the nature of the transaction, but also 
because a purchaser when unable to pay the whole price at one time 
makes successive deposits on account, the ticket or order not being 
delivered until full payment is made. The facilities for remitting both 
cash and steamship tickets are commonly furnished by private bank- 
ers of the same nationality as the immigrant. It was natural that the 
supervision of persons engaged in the business of supplying steamship 
tickets should be committed by the statute to the Commissioner of 
Banking. 

Although the purchase made is of an ocean steamship ticket, the 
transaction regulated is wholly intrastate—as much so as if the pur- 
chase were of local real estate or of local theatre tickets. There is no 
purpose on the part of the State to regulate foreign commerce. The 
statute is not an obstruction to foreign commerce. It does not dis- 
criminate against foreign commerce. It places no direct burden upon 
such commerce. It does not affect the commerce except indirectly. 
Congress could, of course, deal with the subject, because it is con- 
nected with foreign commerce. But it has not done so. Nor has it 
legislated on any allied subject. Thus, there can be no contention 
that Congress has occupied the field. And obviously, also, this is not 
a case in which the silence of Congress can be interpreted as a prohibi- 
tion of state action —as a declaration that in the sale of ocean steam- 
ship tickets fraud may be practiced without let or hindrance. If Penn- 
sylvania must submit to seeing its citizens defrauded, it is not because 
Congress has so willed, but because the Constitution so commands. I 
cannot believe that it does.” ** 

“The business of the Narragansett Company is an intrastate one. 
The only electricity sold for use without the State is that agreed to be 
delivered to the Attleboro Company. That company takes less than 
3 per cent. of the electricity produced and manufactured by the Nar- 
ragansett, which has over 70,000 customers in Rhode Island. The 
problem is essentially local in character. The Commission found as a 
fact that continuance of the service to the Attleboro Company at the 
existing rate would prevent the Narragansett from performing its full 
duty towards its other customers and would be detrimental to the gen- 
eral public welfare. It issued the order specifically to prevent unjust 
discrimination and to prevent unjust increase in the price to other cus- 
tomers. The Narragansett, a public service corporation of Rhode 
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Island, is subject to regulation by that State. The order complained 
of is clearly valid as an exercise of the police power, unless it violates 
the Commerce Clause. 

The power of the State to regulate the selling price of electricity pro- 
duced and distributed by it within the State and to prevent discrimina- 
tion is not affected by the fact that the supply is furnished under a 
long-term contract. Union Dry Goods Co. v. Georgia Public Service 
Corporation, 248 U. S. 372. If the Commission lacks the power exer- 
cised, it is solely because the electricity is delivered for use in another 
State. That fact makes the transaction interstate commerce, and 
Congress has power to legislate on the subject. It has not done so, nor 
has it legislated on any allied subject, so there can be no contention 
that it has occupied the field. Nor is this a case in which it can be 
said that the silence of Congress is a command that the Rhode Island 
utility shall remain free from the public regulation — that it shall be 
free to discriminate against the citizens of the State by which it was 
incorporated and in which it does business. That State may not, of 
course, obstruct or directly burden interstate commerce. But to pre- 
vent discrimination in the price of electricity wherever used does not 
obstruct or place a direct burden upon interstate commerce.” *° 

“From the multitude of cases, this general rule may be educed. The 
validity of a state tax under the commerce clause does not depend 
upon its character or classification. It is not void merely because it 
affects or burdens interstate commerce. The tax is void only if it di- 
rectly burdens such commerce, or (where the burden is indirect) if 
the tax discriminates against or obstructs interstate commerce. In 
this case there is no claim that interstate commerce is discriminated 
against or obstructed. The contention is that the tax imposes a direct 
burden. Whether the burden should be deemed direct depends upon the 
character of plaintiff's occupation and its relation to interstate trans- 
actions. . 

The New Orleans tax is obviously not laid upon property moving 
in interstate commerce. Nor does it, like a gross-receipts tax, lay a 
burden upon every transaction. It is simply a tax upon one of the in- 
strumentalities of interstate commerce. It is no more a direct burden, 
than is the tax on the other indispensable instrumentalities; upon the 
ship; upon the pilot boat, which she must employ; upon the wharf at 
which she must load and unload; upon the office which the owner 
would have to hire for his employees, if, instead of engaging the serv- 
ices of an independent contractor, he had preferred to perform those 
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duties himself. The fact that, in this case, the services are performed 
by an independent contractor having his own established business, and 
the fact that the services rendered are not limited to soliciting, dif- 
ferentiate this case from McCall v. California, 136 U.S. 104. If these 
differences are deemed insufficient to distinguish that case from the one 
at bar, it should be frankly overruled as inconsistent with the general 
trend of later decisions.” °° 

“The corporation maintains in Washington a branch office and a 
warehouse. There, it does a large intrastate business. Nearly one- 
half of the aggregate sales of $1,313,275.74 made within the State 
were local and were from broken packages. It is subjected to two taxes 
which are separate and distinct. The filing fee is payable only once 
and as laid was $545. The annual license fee is $580. The latter re- 
sults in a charge of about one-tenth of one per cent on the intrastate 
business. ‘The corporation’s pay roll there is more than a hundred 
times as large. These small taxes are obviously not more than a fair 
contribution to the necessary expenses of the State government. They 
are the same for foreign corporations as for domestic. In my opinion 
both taxes are valid. 

If the statute sought to impose a tax on corporations engaged wholly 
in interstate commerce, or if the taxes laid a direct burden upon inter- 
state commerce, or if they were laid upon property without the State, 
or if they were unjustly discriminatory, the fact that they are small in 
amount would, of course, be immaterial. Sprout v. City of South 
Bend, 277 U.S. 163, 171. But these taxes are not subject to any of 
those infirmities. The taxes are not laid upon interstate commerce. 
They are not measured by the amount of interstate commerce. They 
do not grow, or shrink, according to the volume of interstate commerce 
or of the capital used in it. They are not furtively directed against such 
commerce. The taxes would be precisely the same in amount if the 
corporation did in Washington no interstate business whatsoever. Nor 
are they taxes laid upon property without the State. Indeed, they are 
neither property taxes nor substitutes for property taxes. They are an 
excise, laid solely for the privilege of doing business as a corporation. 
An individual doing the same business would not be required to pay 
either these taxes or any substitute therefor. 

It would be unfortunate to hold that merely because a foreign 
corporation, doing a local business does also interstate business, the 
State may not lay upon it a reasonable, non-discriminatory excise, nec- 
essarily limited to a reasonable amount, to which all domestic corpora- 





50 Texas Transport & Terminal Co. v. New Orleans, 264 U. S. 150, 155, 157 
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tions similarly situated are subjected and which can affect interstate ag 
commerce only indirectly, if at all.” °* le 
p! 
Similar issues are raised by the implied immunity from state o! 
taxation enjoyed by federal instrumentalities. The simple doc- d 
trine by which States and the Nation are forbidden to hamper one tt 
another’s agencies of government has steadily been tortured be- ss 
yond its original purpose. The practical result of inflating this . 
doctrine has been the contraction of the allowable area of state P 
. . ° ° p 
taxation, without any compensating gain to the strength or re- G 
sources of the Federal Government. Here again the influence of ” 
Mr. Justice Brandeis has been on the side of the States. c: 
; “The property taxed is lead and zinc ore in bins. The land from ; 
a which the ore was extracted belongs to a Quapaw allottee under the 
: Act of March 2, 1895, c. 188, 28 Stat. 876, 907. Restrictions on P 
: alienation of the land will not expire until 1946. Act of March 3, 1921, te 
c. 119, § 26, 41 Stat. 1225, 1248. But the allottee may lease the land tc 
K for mining and business purposes for ten years unless he is incompe- E 
i tent, in which case the power to lease is vested in the Secretary of the D 
: Interior. Act of June 7, 1897, c. 3, 30 Stat. 62, 72. The ore in ques- a 
q tion had been detached from the soil and is personal property. It is T 
owned wholly by the Mining Company, a private Oklahoma corpora- D 
7 tion organized for profit. The ore is assessed under the general laws fi 
‘ of the State which lays an ad valorem property tax on all property, real ¥ 
a or personal, not exempt by law from taxation. Payment of the tax t: 
F will not affect the financial return to the Indian under the lease. No e 
i state legislation exempts this property. There is no specific or gen- D 
eral provision in any act of Congress which purports to do so. If an 
exemption exists, it arises directly from the Federal Constitution. 
4 Does ownership by an incompetent Indian of the land from which the y 
; ore was taken or ownership of the ore by an instrumentality of the t 
Government create an exemption? ... 0 
q The rule that the property of a privately owned government agency \ 
j is not exempt from state taxation rests fundamentally upon the prin- 
4 ciple that such a tax has only a remote relation to the capacity of such . 
agencies efficiently to serve the Government. Such a tax, as distin- P 
guished from an occupation or privilege tax, does not impose a charge D 
upon the privilege of acting as a government agent and thereby enable F 


a State to control the power of the Federal Government to employ 
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agents and the power of persons to accept such employment. The tax is 
levied as a charge by the State for rendering services relating to the 
protection of the property, which services are rendered alike to agents 
of the Government and of private persons. Such a tax cannot be 
deemed to be capable of deterring the entry of persons as agents into 
the employ of the Government. Conceivably an operating company 
might pay a higher royalty or bonus if it were assured that it would 
enjoy immunity from taxation for the small quantity of the year’s out- 
put of the mine which might be in the ore bins on the day as of which 
property is assessed. Conceivably also, the cattle owner in Thomas v. 
Gay, supra, might have paid higher for the grazing rights if the cattle 
while on the reservation were immune from taxation. But, in either 
case, the effect of the immunity, if any, upon the Indian’s financial 
return would be remote and indirect. If we are to regard realities we 
should treat it as negligible. 

The difference in the legal effect of acts which are remote causes and 
of those which are proximate pervades the law. The power of a State 
to tax property and its lack of power to tax the occupation in which it 
is used exist in other connections. In Baltimore Shipbuilding Co. v. 
Baltimore, 195 U. S. 375, 382, where the State had levied a tax upon 
property conveyed by the United States to the Shipbuilding Company 
on the condition that it construct a dry dock there for the use of the 
United States and that, if such dry dock were not kept in repair, the 
property should revert to the United States, this Court said: ‘ But, 
furthermore, it seems to us extravagant to say that an independent pri- 
vate corporation for gain, created by a State, is exempt from state 
taxation, either in its corporate person, or its property, because it is 
employed by the United States, even if the work for which it is em- 
ployed is important and takes much of its time.’ ” ** 


In the domain of interstate commerce, the States of course must 
yield the field to Congress when Congress has occupied it. But 
these familiar phrases are, after all, figures of speech, and figures 
of speech are dangerous instruments for constitutional law. 
Whether Congress has occupied the field is not a problem in 
mensuration. Too often, it is an exercise of judgment about 
practical affairs; it calls for accommodation between state and 
national interests in the interacting areas of state and national 
power. Mr. Justice Brandeis, here also, eschews loose general- 
ities and catchwords. He subjects federal enactment and its chal- 
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lenged state analogue to sharp, precise and comprehensive ex- 
amination to ascertain whether both may survive or the national 
law alone can prevail. 


“We are admonished also by another weighty consideration not to 
impute to Congress the will to deny to the States this power. The sub- 
ject of compensation for accidents in industry is one peculiarly ap- 
propriate for state legislation. There must, necessarily, be great di- 
versity in the conditions of living and in the needs of the injured and 
of his dependents, according to whether they reside in one or the other 
of our States and Territories, so widely extended. In a large major- 
ity of instances they reside in the State in which the accident occurs. 
Though the principle that compensation should be made, or relief 
given, is of universal application, the great diversity of conditions in 
the different sections of the United States may, in a wise application 
of the principle, call for differences between States, in the amount and 
method of compensation, the periods in which payment shall be made, 
and the methods and means by which the funds shall be raised and 
distributed. The field of compensation for injuries appears to be one 
in which uniformity is not desirable, or at least not essential to the pub- 
lic welfare. 

The contention that Congress has, by legislating on one branch of 
a subject relative to interstate commerce, preémpted the whole field — 
has been made often in this court; and, as the cases above cited show, 
has been repeatedly rejected in cases where the will of Congress to leave 
the balance of the field open to state action was far less clear than 
under the circumstances here considered. Tested by those decisions 
and by the rules which this court has framed for its guidance, I am of 
opinion, as was said in Atlantic Coast Line R. R. Co. v. Georgia, 
234 U.S. 280, 294, that: ‘ The intent to supersede the exercise of the 
State’s police power with respect to this subject cannot be inferred 
from the restricted action which thus far has been taken.’ The field 
covered by Congress was a limited field of the carrier’s liability for 
negligence, not the whole field of the carrier’s obligation arising from 
accidents. I find no justification for imputing to Congress the will to 
deny to a large class of persons engaged in a necessarily hazardous oc- 
cupation and otherwise unprovided for the protection afforded by be- 
neficent statutes enacted in the long-deferred performance of an insistent 
duty and in a field peculiarly appropriate for state action.” ** 

“The argument mainly urged by the States in support of the claim 
that Congress has not occupied the entire field, is that the federal and 
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the state laws are aimed at distinct and different evils; that the federal 
regulation endeavors solely to prevent accidental injury in the opera- 
tion of trains, whereas the state regulation endeavors to prevent sick- 
ness and disease due to excessive and unnecessary exposure; and that 
whether Congress has entered a field must be determined by the object 
sought through the legislation, rather than the physical elements af- 
fected by it. Did Congress intend that there might still be state regu- 
lation of locomotives, if the measure was directed primarily to the 
promotion of health and comfort and affected safety, if at all, only 
incidentally? 

The federal and the state statutes are directed to the same subject 
— the equipment of locomotives. They operate upon the same object. 
It is suggested that the power delegated to the Commission has been 
exerted only in respect to minor changes or additions. But this, if true, 
is not of legal significance. It is also urged that, even if the Commis- 
sion has power to prescribe an automatic firebox door and a cab curtain, 
it has not done so; and that it has made no other requirement incon- 
sistent with the state legislation. This, also, if true, is without legal 
significance. The fact that the Commission has not seen fit to exercise 
its authority to the full extent conferred, has no bearing upon the con- 
struction of the Act delegating the power. We hold that state legisla- 
tion is precluded, because the Boiler Inspection Act, as we construe it, 
was intended to occupy the field. The broad scope of the authority 
conferred upon the Commission leads to that conclusion. Because the 
standard set by the Commission must prevail, requirements by the 
States are precluded, however commendable or however different their 
purpose.” °4 


Safeguarding peculiar state interests is one thing; to discrimi- 
nate against the common national interest is quite another. 
Through intimate acquaintance with the managerial and financial 
difficulties of railroads, Mr. Justice Brandeis is firm to check the 
imposition of gratuitous burdens. And behind the semblance of 
local regulation he is quick to detect a selfish attempt merely to 
obstruct interstate commerce. 


“ That the claims against interstate carriers for personal injuries and 
for loss and damage of freight are numerous; that the amounts de- 
manded are large; that in many cases carriers deem it imperative, or 
advisable, to leave the determination of their liability to the courts; 
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that litigation in States and jurisdictions remote from that in which 
the cause of action arose entails absence of employees from their cus- 
tomary occupations; and that this impairs efficiency in operation, and 
causes, directly and indirectly, heavy expense to the carriers; these 
are matters of common knowledge. Facts, of which we, also, take judi- 
cial notice, indicate that the burden upon interstate carriers imposed 
specifically by the statute here assailed is a heavy one; and that the 
resulting obstruction to commerce must be serious. . . . 

. orderly, effective administration of justice clearly does not 
require that a foreign carrier shall submit to a suit in a State in which 
the cause of action did not arise, in which the transaction giving rise 
to it was not entered upon, in which the carrier neither owns nor op- 
erates a railroad, and in which the plaintiff does not reside. The public 
and the carriers are alike interested in maintaining adequate, uninter- 
rupted transportation service at reasonable cost. ... Avoidance of 
waste, in interstate transportation, as well as maintenance of service, 
has become a direct concern of the public. With these ends the Min- 
nesota statute, as here applied, unduly interferes. By requiring from 
interstate carriers general submission to suit, it unreasonably obstructs, 
and unduly burdens, interstate commerce.” ** 

“. . . It may be assumed that § 4 of the state statute is consistent with 
the Fourteenth Amendment; and also, that appropriate state regula- 
tions adopted primarily to promote safety upon the highways and con- 
servation in their use are not obnoxious to the Commerce Clause, where 
the indirect burden imposed upon interstate commerce is not unrea- 
sonable. Compare Michigan Public Utilities Commission v..Duke, 
266 U. S. 571. The provision here in question is of a different char- 
acter. Its primary purpose is not regulation with a view to safety or 
to conservation of the highways, but the prohibition of competition. 
It determines not the manner of use, but the persons by whom the 
highways may be used. It prohibits such use to some persons while 
permitting it to others for the same purpose and in the same manner. 
Moreover, it determines whether the prohibition shall be applied by 
resort, through state officials, to a test which is peculiarly within the 
province of federal action— the existence of adequate facilities for 
conducting interstate commerce. The vice of the legislation is dra- 
matically exposed by the fact that the State of Oregon had issued its 
certificate which may be deemed equivalent to a legislative declara- 
tion that, despite existing facilities, public convenience and necessity 
required the establishment by Buck of the auto stage line between 
Seattle and Portland. Thus, the provision of the Washington statute 
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is a regulation, not of the use of its own highways, but of interstate 
commerce. Its effect upon such commerce is not merely to burden but 
to obstruct it. Such state action is forbidden by the Commerce Clause. 
It also defeats the purpose of Congress expressed in the legislation giv- 
ing federal aid for the construction of interstate highways.” °° 

“Tt appears that there was nothing in the new location which could 
in any wise affect injuriously the health of the Railway’s employees. 
The location of the shops at West Tulsa and the vicinity in which em- 
ployees may live are sanitary. The removal to West Tulsa had cost 
$150,000. It had resulted in a monthly saving of at least $33,500. It 
had effected a vast improvement of the interstate and other service. To 
restore the shops and division point to Sapulpa and make there the im- 
provements essential to good service would require an outlay of $3,000,- 
ooo, besides the expenditure of $300,000 for the shops; and it would 
entail in addition the operating expenses then being saved. Even with 
such large expenditures, restoration of the shops and division point to 
Sapulpa would inevitably impair interstate and other passenger and 
freight service. On these facts, which were established by affidavits 
filed in opposition to the motion to compel restitution, it must have 
seemed to the District Court at least probable that upon final hearing 
a permanent injunction would issue; and that to order restitution 
meanwhile would be, not merely an idle act, compare Goltra v. Weeks, 
271 U.S. 536, 549, but one imposing unnecessary hardship on the Rail- 
way and the public.” *” 


But whether state action unduly impinges upon interstate com- 
merce depends more and more upon the particularities of fact in 
individual cases. If the Court is to adhere to tradition in the 
administration of constitutional law and avoid hypothetical de- 
cisions or abstract pronouncements, the record must contain the 
details which control the application of general doctrine or the 
Court must secure their ascertainment. 


“The contentions made in the briefs and arguments suggest, among 
other questions, the following: Where there is congestion of city streets 
sufficient to justify some limitation of the number of motor vehicles to 
be operated thereon as common carriers, or some prohibition of stops to 
load or unload passengers, may the limitation or prohibition be applied 
to some vehicles used wholly or partly in interstate commerce while, 
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at the same time, vehicles of like character, including many that are 
engaged solely in local, or intrastate, commerce are not subjected 
thereto? Is the right in the premises to which interstate carriers would 
otherwise be entitled, affected by the fact that, prior to the establishment 
of the interstate lines, the City had granted to a local carrier, by con- 
tract or franchise, the unlimited right to use all the streets of the City, 
and that elimination of the interstate vehicles would put an end to the 
congestion experienced? May the City’s right to limit the number of 
vehicles, and to prohibit stops to load or unload passengers, be exer- 
cised in such a way as to allocate streets on which motor traffic is more 
profitable exclusively to the local lines and to allocate streets on which 
the traffic is less profitable to the lines engaged wholly, or partly, in 
interstate commerce? Is limitation of the number of vehicles, or pro- 
hibition of stops to load or unload passengers, of carriers engaged 
wholly, or partly, in interstate commerce, justifiable, where the conges- 
tion could be obviated by denying to private carriers existing parking 
privileges or by curtailing those so enjoyed? Are the rights of the 
interstate carrier in the premises dependent, in any respect, upon the 
dates of the establishment of its lines, as compared with the dates of 
the establishment of the lines of the local carrier? 

These questions have not, so far as appears, been considered by 
either of the lower courts. The facts essential to their determination 
have not been found by either court. And the evidence in the record 
is not of such a character that findings could now be made with con- 
fidence. The answer denied many of the material allegations of the 
bill. The evidence consists of the pleadings and affidavits. The plead- 
ings are confusing. The affidavits are silent as to some facts of legal 
significance; lack definiteness as to some matters; and present serious 
conflicts on issues of facts that may be decisive. For aught that ap- 
pears, the lower courts may have differed in their decisions solely 
because they differed as to conclusions of fact. Before any of the ques- 
tions suggested, which are both novel and of far reaching impor- 
tance, are passed upon by this Court, the facts essential to their deci- 
sion should be definitely found by the lower courts upon adequate 
evidence.” °* 


VII 


Marshall could draw with large and bold strokes the boundaries 
of state and national power; today most crucial issues involve 
the concrete application of settled, general doctrines. The fate 
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of vast interests and hopeful reforms, the traditional contest be- 
tween centralization and local rule, now turn on questions of more 
or less, on matters of degree, on drawing lines, sometimes very 
fine lines. Decisions therefore depend more and more on precise 
formulation of the issues embedded in litigation, and on alertness 
regarding the exact scope of past decisions in the light of their 
present significance. The Court’s conception of its own function 
and awareness of its processes in constitutional adjudication, de- 
termine the Constitution in action. 

In his whole temperament, Mr. Justice Brandeis is poles apart 
from the attitude of the technically-minded lawyer. Yet no mem- 
ber of the Court invokes more rigorously the traditional limits 
of its jurisdiction.”® In view of our federalism and the Court’s 
peculiar function, questions of jurisdiction in constitutional ad- 
judications imply questions of political power. The history of 
the Court and the nature of its business admonish against need- 
less or premature decisions. It has no greater duty than the duty 
not to decide or not to decide beyond its circumscribed authority. 
And so Mr. Justice Brandeis will decide only if the record pre- 


sents a case —a live, concrete, present controversy between 
litigants. 


“When the bill was filed [to enjoin the construction of the Boulder 
Dam], the construction of the dam and reservoir had not been com- 





59 The following criteria have guided him: “It [the Court] has no jurisdiction 
to pronounce any statute, either of a State or of the United States, void, because 
irreconcilable with the Constitution, except as it is called upon to adjudge the 
legal rights of litigants in actual controversies. In the exercise of that jurisdiction, 
it is bound by two rules, to which it has rigidly adhered, one, never to anticipate 
a question of constitutional law in advance of the necessity of deciding it; the other 
never to formulate a rule of constitutional law broader than is required by the pre- 
cise facts to which it is to be applied. These rules are safe guides to sound judg- 
ment. It is the dictate of wisdom to follow them closely and carefully.” Steamship 
Co. v. Emigration Commissioners, 113 U. S. 33, 39 (1885). 

“Whenever, in pursuance of an honest and actual antagonistic assertion of 
rights by one individual against another, there is presented a question involving 
the validity of any act of any legislature, State or Federal, and the decision neces- 
sarily rests on the competency of the legislature to so enact, the court must, in the 
exercise of its solemn duties, determine whether the act be constitutional or not; 
but such an exercise of power is the ultimate and supreme function of courts. It 
is legitimate only in the last resort, and as a necessity in the determination of real, 
earnest and vital controversy between individuals.” Chicago etc. Ry. v. Wellman, 
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menced. Years must elapse before the project is completed. If by 
operations at the dam any then perfected right of Arizona, or of those 
claiming under it, should hereafter be interfered with, appropriate 
remedies will be available. . . . The bill alleges, that plans have been 
drawn and permits granted for the taking of additional water in Arizona 
pursuant to its laws. But Wilbur threatens no physical interference 
with these projects; and the Act interposes no legal inhibitions on their 
execution. There is no occasion for determining now Arizona’s rights 
to interstate or local waters which have not yet been, and which may 
never be, appropriated. ... This Court cannot issue declaratory 
decrees.” ®° 


When the record does present a case and judgment must be 
rendered, constitutional determination must be avoided if a non- 
constitutional ground disposes of the immediate litigation. 


“ Tf protection of the rights of The Chastleton Corporation and Hahn 
required us to pass upon the constitutionality of the District Rent Acts, 
I should agree, also, to the procedure directing the lower court to ascer- 
tain the facts. But, in my opinion, it does not. For (on facts herein- 
after stated which appear by the bill and which were, also, admitted at 
the bar) the order entered by the Commission is void as to them, even 
if the Rent Acts are valid. To express an opinion upon the constitu- 
tionality of the acts, or to sanction the enquiry directed, would, there- 
fore, be contrary to a long-prevailing practice of the Court.” ® 


Moreover, the duty to abstain from adjudicating, particularly 
in the field of public law, may arise from the restricted nature of 
the judicial process. The specific claim before the Court may 
be enmeshed in larger public issues beyond the Court’s reach of 
investigation, or a suitable remedy may exceed judicial resources. 
Such a situation, even though formally disguised as a case, eludes 
adjudication. To forego judgment under such circumstances is 
not abdication of judicial power, but recognition of rational limits 
to its competence. Law is only partly in the keeping of courts; 





60 Arizona v. California, 283 U. S. 423, 463-64 (1931). See also Swift Co. v. 
Hocking Valley Ry. 243 U. S. 281 (1917); Bilby v. Stewart, 246 U. S. 255 
(1918) ; Sugarman v. United States, 249 U. S. 182 (1919); Barbour v. Georgia, 
249 U. S. 454 (1919); Collins v. Miller, 252 U. S. 364 (1920); Terrace v. Thomp- 
son, 263 U. S. 197 (1923); Oliver Co. v. Mexico, 264 U. S. 440 (1924); Willing v. 
Chicago Auditorium, 277 U.S. 274 (1928). 
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much must be left to legislation and administration. Nor does 
the absence of legislation create a vacuum to be occupied by judi- 
cial action. 


“The rule for which the plaintiff contends would effect an important 
extension of property rights and a corresponding curtailment of the free 
use of knowledge and of ideas; and the facts of this case admonish us 
of the danger involved in recognizing such a property right in news, 
without imposing upon news-gatherers corresponding obligations. A 
large majority of the newspapers and perhaps half the newspaper readers 
of the United States are dependent for their news of general interest 
upon agencies other than the Associated Press. The channel through 
which about 400 of these papers received, as the plaintiff alleges, ‘a 
large amount of news relating to the European war of the greatest im- 
portance and of intense interest to the newspaper reading public’ was 
suddenly closed. The closing to the International News Service of 
these channels for foreign news (if they were closed) was due not to 
unwillingness on its part to pay the cost of collecting the news, but to 
the prohibitions imposed by foreign governments upon its securing news 
from their respective countries and from using cable or telegraph lines 
running therefrom. For aught that appears, this prohibition may have 
been wholly undeserved; and at all events the 400 papers and their 
readers may be assumed to have been innocent. For aught that appears, 
the International News Service may have sought then to secure tempo- 
rarily by arrangement with the Associated Press the latter’s foreign 
news service. For aught that appears, all of the 400 subscribers of the 
International News Service would gladly have then become members 
of the Associated Press, if they could have secured election thereto. It 
is possible, also, that a large part of the readers of these papers were so 
situated that they could not secure prompt access to papers served by 
the Associated Press. The prohibition of the foreign governments might 
as well have been extended to the channels through which news was sup- 
plied to the more than a thousand other daily papers in the United 
States not served by the Associated Press; and a large part of their 
readers may also be so located that they can not procure prompt access 
to papers served by the Associated Press. 

A legislature, urged to enact a law by which one news agency or news- 
paper may prevent appropriation ‘of the fruits of its labors by another, 
would consider such facts and possibilities and others which appropriate 
enquiry might disclose. . . . 

Courts are ill-equipped to make the investigations which should pre- 
cede a determination of the limitations which should be set upon any 
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property right in news or of the circumstances under which news 
gathered by a private agency should be deemed affected with a public 
interest. Courts would be powerless to prescribe the detailed regulations 
essential to full enjoyment of the rights conferred or to introduce the 
machinery required for enforcement of such regulations. Considerations 
such as these should lead us to decline to establish a new rule of law in 
the effort to redress a newly-disclosed wrong, although the propriety of 
some remedy appears to be clear.” ° 

“ The decisions to be made [regarding the allocations of West Vir- 
ginia natural gas as between West Virginia consumers and those of 
other states] would be of the character which calls for the informed 
judgment of a board of experts. The tribunal would have to determine, 
among other things, whether inadequate service was due in the several 
States to inadequate supply or to improvident use by some consumers; 
whether to overcome inadequacy of supply new territory should be de- 
veloped or more wells be sunk in old territory; whether, in view of pro- 
spective needs of the several communities, it would not be better that the 
reserves should be husbanded and that the uses to which gas may be 
put be curtailed. It would, thus, be called upon to review — and per- 
haps to control — the business judgment of those managing the com- 
panies. Pro rata distribution among all users of the gas from time to 
time available would obviously not result in equitable distribution. For 
domestic users, and also many industrial ones, would, if their gas supply 
were uncertain, find it necessary to assure themselves of an adequate 
supply for heating, cooking and power, of either oil or some other kind 
of fuel; and the expense of producing the necessary alternative appli- 
ances would be large. The tribunal would have to decide, also, many 
other serious questions of the character usually committed for determina- 
tion to public utility commissions, and the difficulties involved in these 
decisions would be much enhanced by differences in the laws, rules and 
practices of the several States regarding the duties of natural gas com- 
panies to furnish adequate service. 

Clearly, this Court could not undertake such determinations. To 
make equitable distribution would be a task of such complexity and 
difficulty that even an interstate public service commission with broad 
powers, perfected administrative machinery, ample resources, practical 
experience and no other duties, might fail to perform it satisfactorily. 
As this Court would be powerless to frame a decree and provide ma- 
chinery by means of which such equitable distribution of the available 
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supply could be effected, it should, according to settled practice, refuse 
to entertain the suits.” ® 


Even though the abstract conditions for judicial competence 
exist, the Supreme Court may not be the fittest tribunal for its 
exercise. When cases depend on subtle appreciation of compli- 
cated local arrangements or the interpretation of state enactments 
not yet interpreted by state courts nor yielding their meaning 
merely to a reading of English, original interpretations by the Su- 
preme Court are likely to be in vacuo. The local court, whether 
state or federal, has judicial antennae for local situations seldom 
vouchsafed to the tribunal at Washington. The Supreme Court 
should draw on the experience and judgment of the local courts 
before giving ultimate judgment upon local law. 


“ Tf it be true that the Railway is not bound by the fare provisions, 
unless the City had power to bind itself in that respect, it is necessary 
to determine whether the City had that power and whether the parties 
did in fact contract as to the rate of fare. Whether the City had the 
power is, of course, a question of state law. In California, the constitu- 
tion and the statutes leave the question in doubt. Counsel agree that 
there is no decision in any court of the State directly in point. They 
reason from policy and analogy. In support of their several contentions 
they cite, in the aggregate, 30 decisions of the California courts, 15 
statutes of the State, besides 3 provisions of its code and 7 provisions 
of its constitution. The decisions referred to occupy 308 pages of the 
official reports; the sections of the constitution, code and statutes, 173 
pages. Moreover, the 102 franchises here involved were granted at 
many different times between 1886 and 1927. And during that long 
period, there have been amendments both of relevant statutes and of the 
constitution. The City or the County may have had the power to con- 
tract as to the rate of fare at one time and not at another. If it is held 
that the City or the County ever had the power to contract as to rate of 
fare, it will be necessary to examine the 102 franchises to see whether 
the power was exercised. It may then be that some of the franchises 
contain valid fare contracts, while others do not. In that event, the 
relief to be granted will involve passing also on matters of detail. 

In my opinion, these questions of statutory construction, and all 
matters of detail, should, in the first instance, be decided by the trial 
court. To that end, the judgment of the District Court should be va- 
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cated and the case remanded for further proceedings, without costs to 
either party in this Court. Pending the decision of the trial court an 
interlocutory injunction should issue. Compare City of Hammond v. 
Schappi Bus Line, 275 U. S. 164; City of Hammond v. Farina Bus 
Line & Transportation Co., 275 U. S. 173; Ohio Oil Co. v. Conway, 
279 U. S. 813. It is a serious task for us to construe and apply the 
written law of California. Compare Gilchrist v. Interborough Rapid 
Transit Co., 279 U. S. 159, 207-209. To ‘ one brought up within it, 
varying emphasis, tacit assumptions, unwritten practices, a thousand 
influences gained only from life, may give to the different parts wholly 
new values that logic and grammar never could have got from the 
books.’ Diaz v. Gonzalez, 261 U.S. 102, 106. This Court is not pecu- 
liarly fitted for that work. We may properly postpone the irksome 
burden of examining the many relevant state statutes and decisions until 
we shall have had the aid which would be afforded by a thorough con- 
sideration of them by the judges of the District Court, who are pre- 
sumably more familiar with the law of California than we are. The 
practice is one frequently followed by this Court. 

In the case at bar, there are persuasive reasons for adopting the 
course suggested. The subject matter of this litigation is local to Cali- 
fornia. The parties are all citizens of that State and creatures of its 
legislature. Since the Railway denies that there ever was a valid con- 
tract governing the rate and asserts that if any such existed they have 
been abrogated, the contract clause of the Federal Constitution is not 
involved. The alleged existence of contracts concerning the rate of fare 
presents the fundamental issue of the case. Whether such contracts 
exist, or ever existed, depends wholly upon the construction to be given 
to laws of the State. Upon these questions, the decision of the Supreme 
Court of California would presumably have been accepted by this 
Court, if the case had come here on appeal from it... . 

The constitutional claim of confiscation gave jurisdiction to the Dis- 
trict Court. We may be required, therefore, to pass, at some time, 
upon these questions of state law. And we may do so now. But the 
special province of this Court is the Federal law. The construction 
and application of the Constitution of the United States and of the 
legislation of Congress is its most important function. In order to give 
adequate consideration to the adjudication of great issues of govern- 
ment, it must, so far as possible, lessen the burden incident to the dis- 
position of cases, which come here for review.” “* 
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And when, finally, a constitutional decision is rendered, not the 
language in explanation of it but the terms of the controversy 
which called it forth, alone determine the extent of its sway. This 
is merely the common-law lawyer’s general disrespect for dicta; 
but in constitutional adjudications dicta are peculiarly pernicious 
usurpers. To let even accumulated dicta govern, is to give the 
future no hearing. And immortality does not inhere even in con- 
stitutional decisions. The Constitution owes its continuity to a 
continuous process of revivifying changes. ‘‘ The Constitution 
can not make itself; some body made it, not at once but at several 
times. It is alterable; and by that draweth nearer Perfection; 
and without suiting itself to differing Times and Circumstances, 
it could not live. Its Life is prolonged by changing seasonably the 
several Parts of it at several times.” *° So wrote the shrewd Lord 
Halifax, and it is as true of our written Constitution as of that 
strange medley of imponderables which is the British Constitu- 
tion. A ready and delicate sense of the need for alteration is 
perhaps the most precious talent required of the Supreme Court. 
Upon it depends the vitality of the Constitution as a vehicle for 
life. 


“T suspect that my brethren would agree with me in sustaining this 
tax on ore in the bins but for Gillespie v. Oklahoma, 257 U.S. 501. The 
question there involved was different. Any language in the opinion 
which may seem apposite to the case at bar, should be disregarded as 
inconsistent with the earlier decisions. It is a peculiar virtue of our 
system of law that the process of inclusion and exclusion, so often em- 
ployed in developing a rule, is not allowed to end with its enunciation 
and that an expression in an opinion yields later to the impact of facts 
unforeseen. The attitude of the Court in this respect has been espe- 
cially helpful when called upon to adjust the respective powers of the 
States and the Nation in the field of taxation.” °° 

“ The recent legislation of Congress seeks, in a statesmanlike manner, 
to limit the practical scope and effect of our decisions in Southern Pacific 
Co. v. Jensen, 244 U.S. 205; Knickerbocker Ice Co. v. Stewart, 253 
U.S. 149, and later cases, by making them hereafter applicable only to 
the relations of the ship to her master and crew. To hold that Congress 
can effect this result by sanctioning the application of state workmen’s 
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compensation laws to accidents to any other class of employees occurring 
on the navigable waters of the State would not, in my judgment, require 
us to overrule any of these cases. It would require merely that we 
should limit the application of the rule therein announced, and that we 
should declare our disapproval of certain expressions used in the opin- 
ions. Such limitation of principles previously announced, and such ex- 
press disapproval of dicta, are often necessary. It is an unavoidable 
incident of the search by courts of last resort for the true rule. The 
process of inclusion and exclusion, so often applied in developing a rule, 
cannot end with its first enunciation. The rule as announced must be 
deemed tentative. For the many and varying facts to which it will be 
applied cannot be foreseen. Modification implies growth. It is the 
life of the law. 

If the Court is of opinion that this act of Congress is in necessary con- 
flict with its recent decisions, those cases should be frankly overruled. 
The reasons for doing so are persuasive. Our &xperience in attempting 
to apply the rule, and helpful discussions by friends of the Court, have 
made it clear that the rule declared is legally unsound; that it disturbs 
legal principles long established; and that if adhered to, it will make a 
serious addition to the classes of cases which this Court is required to 
review. Experience and discussion have also made apparent how un- 
fortunate are the results, economically and socially. It has, .in part, 
frustrated a promising attempt to alleviate some of the misery, and 
remove some of the injustice, incident to the conduct of industry and 
commerce. These far-reaching and unfortunate results of the rule 
declared in Southern Pacific Co. v. Jensen cannot have been foreseen 
when the decision was rendered. If it is adhered to, appropriate legis- 
lative provision, urgently needed, cannot be made until another amend- 
ment of the Constitution shall have been adopted. For no federal work- 
men’s compensation law could satisfy the varying and peculiar economic 
and social needs incident to the diversity of conditions in the several 
States. 

The doctrine of stare decisis should not deter us from overruling 
that case and those which follow it. The decisions are recent ones. 
They have not been acquiesced in. They have not created a rule of 
property around which vested interests have clustered. They affect 
solely matters of a transitory nature. On the other hand, they affect 
seriously the lives of men, women and children, and the general welfare. 
Stare decisis is ordinarily a wise rule of action. But it is not a universal, 
inexorable command. The instances in which the Court has disregarded 
its admonition are many. The existing admiralty jurisdiction rests, in 
large part, upon like action of the Court in The Genesee Chief, 12 How. 
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443, 456. In that case the Court overruled The Thomas Jefferson, 
10 Wheat. 428, and The Steamboat Orleans v. Phoebus, 11 Pet. 175; 
and a doctrine declared by Mr. Justice Story with the concurrence of 
Chief Justice Marshall, and approved by Chancellor Kent, was aban- 
doned when found to be erroneous, although it had been acted on for 
twenty-six years.” ° 

“ Tt is usually more important that a rule of law be settled, than that 
it be settled right. Even where the error in declaring the rule is a 
matter of serious concern, it is ordinarily better to seek correction by 
legislation. Often this is true although the question is a constitutional 
one. The human experience embodied in the doctrine of stare decisis 
teaches us, also, that often it is better to follow a precedent, although 
it does not involve the declaration of a rule. This is usually true so far 
as concerns a particular statute whether the error was made in constru- 
ing it or in passing upon its validity. But the doctrine of stare decisis 
does not command that we err again when we have occasion to pass upon 
a different statute. In the search for truth through the slow process of 
inclusion and exclusion, involving trial and error, it behooves us to 
reject, as guides, the decisions upon such questions which prove to have 
been mistaken. This course seems to me imperative when, as here, the 
decision to be made involves the delicate adjustment of conflicting 
claims of the Federal Government and the States to regulate commerce. 
The many cases on the Commerce Clause in which this Court has over- 
ruled or explained away its earlier decisions show that the wisdom of 
this course has been heretofore recognized. In the case at bar, also, 
the logic of words should yield to the logic of realities.” °* 


VIII 


A philosophy of intellectual humility determines Mr. Justice 
Brandeis’ conception of the Supreme Court’s function: an instinct 
against the tyranny of dogma and scepticism regarding the per- 
durance of any man’s wisdom, though he be judge. No one knows 
better than he how slender a reed is reason —how recent its 
emergence in man, how powerful the countervailing instincts and 
passions, how treacherous the whole rational process. But just 
because the efforts of reason are tenuous, a constant process of 
critical scrutiny of the tentative claims of reason is essential to 
the very progress of reason. Truth and knowledge can function 
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and flourish only if error may freely be exposed. And error will 
go unchallenged if dogma, no matter how widely accepted or 
dearly held, may not be questioned. Man must be allowed to 
challenge it by speech or by pen, not merely by silent thought. 
Thought, like other instincts, will atrophy unless formally ex- 
ercised. If men cannot speak or write freely, they will soon cease 
to think freely. Limits there are, of course, even to this essential 
condition of a free society. But they do not go beyond the mini- 
mum requirements of an imminent and substantial threat to the 
very society which makes individual freedom significant. To- 
gether with his colleagues, Mr. Justice Brandeis has refused to 
make freedom of speech an absolute. But the test of freedom 
of speech is readiness “to allow it to men whose opinions seem 
to you wrong and even dangerous.” °° 


“ The extent to which Congress may, under the Constitution, inter- 
fere with free speech was in Schenck v. United States, 249 U.S. 47, 52, 
declared by a unanimous court to be this: —‘ The question in every 
case is whether the words used are used in such circumstances and are 
of such a nature as to create a clear and present danger that they will 
bring about the substantive evils that Congress has a right to prevent. 
It is a question of proximity and degree.’ 

This is a rule of reason. Correctly applied, it will preserve the right 
of free speech both from suppression by tyrannous, well-meaning major- 
ities and from abuse by irresponsible, fanatical minorities. Like many 
other rules for human conduct, it can be applied correctly only by the 
exercise of good judgment; and to the exercise of good judgment, 
calmness is, in times of deep feeling and on subjects which excite 
passion, as essential as fearlessness and honesty. The question 
whether in a particular instance the words spoken or written fall 
within the permissible curtailment of free speech is, under the rule 
enunciated by this court, one of degree. And because it is a ques- 
tion of degree the field in which the jury may exercise its judgment 
is, necessarily, a wide one. But its field is not unlimited. The trial 
provided for is one by judge and jury; and the judge may not abdicate 
his function. If the words were of such a nature and were used under 
such circumstances that men, judging in calmness, could not reasonably 
say that they created a clear and present danger that they would bring 
about the evil which Congress sought and had a right to prevent, then 
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it is the duty of the trial judge to withdraw the case from the considera- 
tion of the jury; and if he fails to do so, it is the duty of the appellate 
court to correct the error. In my opinion, no jury acting in calmness 
could reasonably say that any of the publications set forth in the 
indictment was of such a character or was made under such circum- 
stances as to create a clear and present danger either that they would 
obstruct recruiting or that they would promote the success of the enemies 
of the United States.” *° 

“A verdict should have been directed for the defendants on these 
counts also because the leaflet was not distributed under such circum- 
stances, nor was it of such a nature, as to create a clear and present 
danger of causing either insubordination, disloyalty, mutiny or refusal 
of duty in the military or naval forces. The leaflet contains lurid and 
perhaps exaggerated pictures of the horrors of war. Its arguments as 
to the causes of this war may appear to us shallow and grossly unfair. 
The remedy proposed may seem to us worse than the evil which, it is 
argued, will be thereby removed. But the leaflet, far from counselling 
disobedience to law, points to the hopelessness of protest, under the 
existing system, pictures the irresistible power of the military arm of 
the Government, and indicates that acquiescence is a necessity. In- 
subordination, disloyalty, mutiny and refusal of duty in the military or 
naval forces are very serious crimes. It is not conceivable that any man 
of ordinary intelligence and normal judgment would be induced by any- 
thing in the leaflet to commit them and thereby risk the severe punish- 
ment prescribed for such offences. Certainly there was no clear and 
present danger that such would be the result... . 

The fundamental right of free men to strive for better conditions 
through new legislation and new institutions will not be preserved, if 
efforts to secure it by argument to fellow citizens may be construed as 
criminal incitement to disobey the existing law — merely, because the 
argument presented seems to those exercising judicial power to be 
unfair in its portrayal of existing evils, mistaken in its assumptions, 
unsound in reasoning or intemperate in language. No objections more 
serious than these can, in my opinion, reasonably be made to the argu- 
ments presented in ‘ The Price We Pay.’ ” ™ 

“As the Minnesota statute is in my opinion invalid because it inter- 
feres with federal functions and with the right of a citizen of the United 
States to discuss them, I see no occasion to consider whether it violates 
also the Fourteenth Amendment. But I have difficulty in believing that 
the liberty guaranteed by the Constitution, which has been held to 
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protect against state denial the right of an employer to discriminate 
against a workman because he is a member of a trade union, Coppage 
v. Kansas, 236 U. S. 1, the right of a business man to conduct a private 
employment agency, Adams v. Tanner, 244 U. S. 590, or to contract 
outside the State for insurance of his property, Allgeyer v. Louisiana, 
165 U. S. 578, 589, although the legislature deems it inimical to the 
public welfare, does not include liberty to teach, either in the privacy 
of the home or publicly, the doctrine of pacifism; so long, at least, as 
Congress has not declared that the public safety demands its suppres- 
sion. I cannot believe that the liberty guaranteed by the Fourteenth 
Amendment includes only liberty to acquire and to enjoy property.” 7” 


Freedom of speech and freedom of assembly are empty phrases 
if their exercise must yield to unreasonable fear. Great social 
convulsions like the Russian Revolution are bound to have their 
repercussions of panic among the timid and humorless, particu- 
larly panic stimulated by all the modern incitements to mass 
feeling. Such times present the decisive occasions for a stern 
enforcement of the right to air grievances, however baseless, and 
to propose remedies even more cruel than the grievances. 


“ This Court has not yet fixed the standard by which to determine 
when a danger shall be deemed clear; how remote the danger may be 
and yet be deemed present; and what degree of evil shall be deemed 
sufficiently substantial to justify resort to abridgement of free speech 
and assembly as the means of protection. To reach sound conclusions 
on these matters, we must bear in mind why a State is, ordinarily, 
denied the power to prohibit dissemination of social, economic and 
political doctrine which a vast majority of its citizens believes to be false 
and fraught with evil consequence. 

Those who won our independence believed that the final end of the 
State was to make men free to develop their faculties; and that in its 
government the deliberative forces should prevail over the arbitrary. 
They valued liberty both as an end and as a means. They believed 
liberty to be the secret of happiness and courage to be the secret of 
liberty. They believed that freedom to think as you will and to speak 
as you think are means indispensable to the discovery and spread of 
political truth; that without free speech and assembly discussion would 
be futile; that with them, discussion affords ordinarily adequate pro- 
tection against the dissemination of noxious doctrine; that the greatest 
menace to freedom is an inert people; that public discussion is a political 
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duty; and that this should be a fundamental principle of the American 
government. They recognized the risks to which all human institutions 
are subject. But they knew that order cannot be secured merely 
through fear of punishment for its infraction; that it is hazardous to 
discourage thought, hope and imagination; that fear breeds repression; 
that repression breeds hate; that hate menaces stable government; 
that the path of safety lies in the opportunity to discuss freely supposed 
grievances and proposed remedies; and that the fitting remedy for evil 
counsels is good ones. Believing in the power of reason as applied 
through public discussion, they eschewed silence coerced by law — the 
argument of force in its worst form. Recognizing the occasional 
tyrannies of governing majorities, they amended the Constitution so 
that free speech and assembly should be guaranteed. 

Fear of serious injury cannot alone justify suppression of free speech 
and assembly. Men feared witches and burnt women. It is the func- 
tion of speech to free men from the bondage of irrational fears. To 
justify suppression of free speech there must be reasonable ground to 
fear that serious evil will result if free speech is practiced. There must 
be reasonable ground to believe that the danger apprehended is im- 
minent. There must be reasonable ground to believe that the evil to be 
prevented is a serious one. Every denunciation of existing law tends in 
some measure to increase the probability that there will be violation of it. 
Condonation of a breach enhances the probability. Expressions of 
approval add to the probability. Propagation of the criminal state of 
mind by teaching syndicalism increases it. Advocacy of law-breaking 
heightens it still further. But even advocacy of violation, however 
reprehensible morally, is not a justification for denying free speech 
where the advocacy falls short of incitement and there is nothing to 
indicate that the advocacy would be immediately acted on. The wide 
difference between advocacy and incitement, between preparation and 
attempt, between assembling and conspiracy, must be borne in mind. 
In order to support a finding of clear and present danger it must be 
shown either that immediate serious violence was to be expected or was 
advocated, or that the past conduct furnished reason to believe that 
such advocacy was then contemplated. 

Those who won our independence by revolution were not cowards. 
They did not fear political change. They did not exalt order at the 
cost of liberty. To courageous, self-reliant men, with confidence in the 
power of free and fearless reasoning applied through the processes of 
popular government, no danger flowing from speech can be deemed clear 
and present, unless the incidence of the evil apprehended is so imminent 
that it may befall before there is opportunity for full discussion. If 
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there be time to expose through discussion the falsehood and fallacies, 
to avert the evil by the processes of education, the remedy to be applied 
is more speech, not enforced silence. Only an emergency can justify 
repression. Such must be the rule if authority is to be reconciled with 
freedom. Such, in my opinion, is the command of the Constitution. It 
is therefore always open to Americans to challenge a law abridging free 
speech and assembly by showing that there was no emergency 
justifying it.” ** 


Utterance also has responsibility. To misrepresent fact is to 
corrupt the source of opinion. No compensating social gain de- 
mands the right to such misrepresentation. But the free ex- 
change of opinion upon complicated issues must not be turned 
into crime by treating the prevailing view as a fact and proscribing 
unpopular dissent. 


“To prove the falsity of this statement the Government introduced 
the address made by the President to Congress on April 2, 1917, which 
preceded the adoption of the Joint Resolution of April 6, 1917, declaring 
that a state of war exists between the United States and the Imperial 
German Government (c. 1, 40 Stat. 1). This so-called statement of 
fact — which is alleged to be false —is merely a conclusion or a de- 
duction from facts. True it is the kind of conclusion which courts call 
a conclusion of fact, as distinguished from a conclusion of law; and 
which is sometimes spoken of as a finding of ultimate fact as dis- 
tinguished from an evidentiary fact. But, in its essence it is the ex- 
pression of a judgment — like the statements of many so-called historical 
a 

The cause of a war—as of most human action —is not single. 
War is ordinarily the result of many codperating causes, many different 
conditions, acts and motives. Historians rarely agree in their judgment 
as to what was the determining factor in a particular war, even when 
they write under circumstances where detachment and the availability 
of evidence from all sources minimize both prejudice and other sources 
of error. For individuals, and classes of individuals, attach significance 
to those things which are significant to them. And, as the contributing 
causes cannot be subjected, like a chemical combination in a test tube, 
to qualitative and quantitative analysis so as to weigh and value the 
various elements, the historians differ necessarily in their judgments. 
One finds the determining cause of war in a great man, another in an 
idea, a belief, an economic necessity, a trade advantage, a sinister 
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machination, or an accident. It is for this reason largely that men seek 
to interpret anew in each age, and often with each new generation, the 
important events in the world’s history.” 


The press is the most important vehicle for the dissemination of 
opinion. The Constitution precludes its censorship. Equally 
inadmissible should be all oblique methods to censor the press. 
Particularly offensive is the coercive power of unregulated 
administrative control. 


“This case arose during the World War; but it presents no legal 
question peculiar to war. It is important, because what we decide may 
determine in large measure whether in times of peace our press shall 
be free. 

The denial to a newspaper of entry as second-class mail, or the 
revocation of an entry previously made, does not deny to the paper 
admission to the mail; nor does it deprive the publisher of any mail 
facility. It merely deprives him of the very low postal rates, called 
second class, and compels him to pay postage for the same service at 
the rate called third class, which was, until recently, from eight to 
fifteen times as high as the second-class rate. Such is the nature and 
the only effect of an order denying or revoking entry. 

In conclusion I say again— because it cannot be stressed too 
strongly — that the power here claimed is not a war power. There is 
no question of its necessity to protect the country from insidious do- 
mestic foes. To that end Congress conferred upon the Postmaster 
General the enormous power contained in the Espionage Act of entirely 
excluding from the mails any letter, picture or publication which con- 
tained matter violating the broad terms of that act. But it did not 
confer — and the Postmaster General concedes that it did not confer — 
the vague and absolute authority practically to deny circulation to any 
publication which in his opinion is likely to violate in the future any 
postal law. The grant of that power is construed into a postal rate 
statute passed forty years ago which has never before been suspected of 
containing such implications. I cannot believe that in establishing 
postal classifications in 1879 Congress intended to confer upon the 
Postmaster General authority to issue the order here complained of. If, 
under the Constitution, administrative officers may, as a mere incident 
of the peace time administration of their departments, be vested with 
the power to issue such orders as this, there is little of substance in our 
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Bill of Rights and in every extension of governmental functions lurks 
a new danger to civil liberty.” *° 


IX 


His deep consciousness of the imperfections of reason leads 
Mr. Justice Brandeis to observe rigorously the conditions which 
alone assure the fair working of even disinterested judgment. 
Truth may be beyond mortals, but law should at least satisfy the 
requirements for truth-seeking. Laymen, and even lawyers who 
are not historically-minded, are too apt to identify procedure with 
obstructive technicalities."* But there are technicalities and 
technicalities. The fundamental aspects of judicial procedure 
have the support of enduring human interests. 

English criminal justice rightly serves as a shining contrast to 
our own. Yet those features in our Bill of Rights which it is now 
fashionable to regard as unduly favorable to the accused, are even 
more securely embedded in the texture of English feeling than 
they are secured through the written words in our Constitution. 
Here the third degree is widely practised and too often condoned.” 
In England the suggestion that Scotland Yard applied the third 
degreee aroused the condemnation of all the parties in the House 
of Commons.” Mr. Justice Brandeis has been true to the civi- 
lized standards of the British tradition. 


“The Court of Appeals appears to have held the prisoner’s statements 
admissible on the ground that a confession made by one competent to 
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act is to be deemed voluntary, as a matter of law, if it was not induced 
by a promise or a threat; and that here there was evidence sufficient to 
justify a finding of fact that these statements were not so induced. In 
the federal courts, the requisite of voluntariness is not satisfied by estab- 
lishing merely that the confession was not induced by a promise or a 
threat. A confession is voluntary in law if, and only if, it was, in fact, 
voluntarily made. A confession may have been given voluntarily, 
although it was made to police officers, while in custody, and in answer 
to an examination conducted by them. But a confession obtained by 
compulsion must be excluded whatever may have been the character of 
the compulsion, and whether the compulsion was applied in a judicial 
proceeding or otherwise. Bram v. United States, 168 U.S. 532. None 
of the five statements introduced by the Government as admissions or 
confessions was made until after Wan had been subjected for seven days 
to the interrogation. The testimony given by the superintendent of 
police, the three detectives and the chief medical officer left no room 
for a contention that the statements of the defendant were, in fact, 
voluntary. The undisputed facts showed that compulsion was applied. 
As to that matter there was no issue upon which the jury could properly 
have been required or permitted to pass. The alleged oral statements 
and the written confession should have been excluded.” *° 


Anxiety over the deep shadows which crime casts upon the 
American scene should not tempt relaxation of the moral restraints 
which painful history has prescribed for law officers. ‘Our own 
days furnish solemn reminders that police and prosecutors and oc- 
casionally even judges will, if allowed, employ illegality and 
yield to passion, with the same justification of furthering the 
public weal as their predecessors relied upon for the brutalities of 
the seventeenth and eighteenth centuries. , 


“ Plaintiff’s private papers were stolen. The thief, to further his own 
ends, delivered them to the law officer of the United States. He, know- 
ing them to have been stolen, retains them for use against the plaintiff. 
Should the court permit him to do so? 

That the court would restore the papers to plaintiff if they were still 
in the thief’s possession is not questioned. That it has power to con- 
trol the disposition of these stolen papers, although they have passed 
into the possession of the law officer, is also not questioned. But it is 
said that no provision of the Constitution requires their surrender and 
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that the papers could have been subpoenaed. This may be true. Still 
I cannot believe that action of a public official is necessarily lawful, 
because it does not violate constitutional prohibitions and because the 
same result might have been attained by other and proper means. At 
the foundation of our civil liberty lies the principle which denies to 
government officials an exceptional position before the law and which 
subjects them to the same rules of conduct that are commands to the 
citizen. And in the development of our liberty insistence upon pro- 
cedural regularity has been a large factor. Respect for law will not be 
advanced by resort, in its enforcement, to means which shock the com- 
mon man’s sense of decency and fair play.” *° 

“ T am aware that courts — mistaking relative social values and for- 
getting that a desirable end cannot justify foul means — have, in their 
zeal to punish, sanctioned the use of evidence obtained through crimi- 
nal violation of property and personal rights or by other practices of 
detectives even more revolting. But the objection here is of a different 
nature. It does not rest merely upon the character of the evidence or 
upon the fact that the evidence was illegally obtained. The obstacle 
to the prosecution lies in the fact that the alleged crime was instigated 
by officers of the Government; that the act for which the Government 
seeks to punish the defendant is the fruit of their criminal conspiracy 
to induce its commission. The Government may set decoys to entrap 
criminals. But it may not provoke or create a crime and then punish 
the criminal, its creature.” ** 

“ Will this Court by sustaining the judgment below sanction such 
conduct [wire-tapping] on the part of the Executive? The governing 
principle has long been settled. It is that a court will not redress a 
wrong when he who invokes its aid has unclean hands. The maxim 
of unclean hands comes from courts of equity. But the principle pre- 
vails also in courts of law. Its common application is in civil actions 
between private parties. Where the Government is the actor, the rea- 
sons for applying it are even more persuasive. Where the remedies 
invoked are those of the criminal law, the reasons are compelling. . . . 

Decency, security and liberty alike demand that government offi- 
cials shall be subjected to the same rules of conduct that are commands 
to the citizen. In a government of laws, existence of the government 
will be imperilled if it fails to observe the law scrupulously. Our Gov- 
ernment is the potent, the omnipresent teacher. For good or for ill, it 
teaches the whole people by its example. Crime is contagious. If the 
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Government becomes a law-breaker, it breeds contempt for law; it in- 
vites every man to become a law unto himself; it invites anarchy. To 
declare that in the administration of the criminal law the end justifies 
the means—to declare that the Government may commit crimes in 
order to secure the conviction of a private criminal — would bring ter- 
rible retribution. Against that pernicious doctrine this Court should 
resolutely set its face.” ** 


The possession of political power assumes subtler forms of 
temptation than its vulgar abuse. The love of power grows by 
what it feeds on. To Mr. Justice Brandeis, as to Lincoln, concen- 
tration of power is a standing threat to liberty; and to him liberty 
is a greater good than efficiency. So it was to the Age of Reason, 
and the Constitution is a product of that Age. It is in the light 
of his prejudice for liberty that Mr. Justice Brandeis construes the 
Constitution. 


“The separation of the powers of government did not make each 
branch completely autonomous. It left each, in some measure, de- 
pendent upon the others, as it left to each power to exercise, in some re- 
spects, functions in their nature executive, legislative and judicial. 
Obviously the President cannot secure full execution of the laws, if 
Congress denies to him adequate means of doing so. Full execution 
may be defeated because Congress declines to create offices indispens- 
able for that purpose. Or, because Congress, having created the office, 
declines to make the indispensable appropriation. Or, because Con- 
gress, having both created the office and made the appropriation, pre- 
vents, by restrictions which it imposes, the appointment of officials who 
in quality and character are indispensable to the efficient execution of 
the law. If, in any such way, adequate means are denied to the Presi- 
dent, the fault will lie with Congress. The President performs his full 
constitutional duty, if, with the means and instruments provided by 
Congress and within the limitations prescribed by it, he uses his best 
endeavors to secure the faithful execution of the laws enacted. Compare 
Kendall v. United States, 12 Pet. 524, 613, 626. 

Checks and balances were established in order that this should be 
‘a government of laws and not of men.’ As White said in the House, 
in 1789, an uncontrollable power of removal in the Chief Executive ‘ is 
a doctrine not to be learned in American governments.’ Such power 
had been denied in Colonial Charters, and even under Proprietary 
Grants and Royal Commissions. It had been denied in the thirteen 
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States before the framing of the Federal Constitution. The doctrine 
of the separation of powers was adopted by the Convention of 1787, not 
to promote efficiency but to preclude the exercise of arbitrary power. 
The purpose was, not to avoid friction, but, by means of the inevitable 
friction incident to the distribution of the governmental powers among 
three departments, to save the people from autocracy. In order to pre- 
vent arbitrary executive action, the Constitution provided in terms that 
presidential appointments be made with the consent of the Senate, un- 
less Congress should otherwise provide; and this clause was construed 
by Alexander Hamilton in The Federalist, No. 77, as requiring like 
consent to removals. Limiting further executive prerogatives custom- 
ary in monarchies, the Constitution empowered Congress to vest the 
appointment of inferior officers, ‘as they think proper, in the President 
alone, in the Courts of Law, or in the Heads of Departments.’ Nothing 
in support of the claim of uncontrollable power can be inferred from 
the silence of the Convention of 1787 on the subject of removal. For 
the outstanding fact remains that every specific proposal to confer such 
uncontrollable power upon the President was rejected. In America, as 
in England, the conviction prevailed then that the people must look to 
representative assemblies for the protection of their liberties. And pro- 
tection of the individual, even if he be an official, from the arbitrary or 
capricious exercise of power was then believed to be an essential of free 
government.” ®* 


x 


Passionate convictions are too often in the service of the doc- 
trinaire. In Mr. Justice Brandeis they are the offspring of an 
extraordinarily penetrating mind and intense devotion to the com- 
monweal. He never flinches from stubborn reality. Facts, not 
catchwords, are his sovereigns. Of course, a life-long study of 
history and deep immersion in affairs have bent him to certain 
preferences. And since cases are not just cases, but imply alterna- 
tive social policies, his predilections may decide cases. But Mr. 
Justice Brandeis is the very negation of a dogmatist. He has 
remained scrupulously flexible, constantly subjecting experience 
to the test of wider experience. All men have some ultimate 
postulates by which they wrest a private world of order from 
the chaos of the world. The essential postulate of Mr. Justice 
Brandeis is effective and generous opportunity for the unflagging 
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operation of reason. He is not theory-ridden himself and would 
not impose theories on others. 

And so his opinions reveal consciousness of a world for which 
no absolute is adequate. It is a world of more or less, of give and 
take, of live and let live. Interests clash, but no single one must 
yield. Self-willed power must be guarded against, but govern- 
ment can not be paralyzed. And even liberty has its bounds. 

Knowledge of the facts of industry has made him realize that 
centralization in the organization of workingmen is a necessary 
counterpoise to centralization in the control of business. And in 
the contests between them, the courts ought not to be partisan. 
But thereby the right of combat is not introduced into the consti- 
tutional structure. Society may evolve an adjustment compre- 
hending the specialized interests of both sides. 


“Members of the Journeymen Stone Cutters’ Association could not 
work anywhere on stone which had been cut at the quarries by ‘ men 
working in opposition’ to it, without aiding and abetting the enemy. 
Observance by each member of the provision of their constitution which 
forbids such action was essential to his own self-protection. It was de- 
manded of each by loyalty to the organization and to his fellows. If, 
on the undisputed facts of this case, refusal to work can be enjoined, 
Congress created by the Sherman Law and the Clayton Act an instru- 
ment for imposing restraints upon labor which reminds of involuntary 
servitude. The Sherman Law was held in United States v. United States 
Steel Corporation, 251 U.S. 417, to permit capitalists to combine in a 
single corporation 50 per cent. of the steel industry of the United States 
dominating the trade through its vast resources. The Sherman Law 
was held in United States v. United Shoe Machinery Co., 247 U. S. 32, 
to permit capitalists to combine in another corporation practically the 
whole shoe machinery industry of the country, necessarily giving it a 
position of dominance over shoe-manufacturing in America. It would, 
indeed, be strange if Congress had by the same Act willed to deny to 
members of a small craft of workingmen the right to codperate in sim- 
ply refraining from work, when that course was the only means of self- 
protection against a combination of militant and powerful employers. 
I cannot believe that Congress did so.” ** 

“Because I have come to the conclusion that both the common law 
of a State and a statute of the United States declare the right of indus- 
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trial combatants to push their struggle to the limits of the justification 
of self-interest, I do not wish to be understood as attaching any consti- 
tutional or moral sanction to that right. All rights are derived from the 
purposes of the society in which they exist; above all rights rises duty 
to the community. The conditions developed in industry may be such 
that those engaged in it cannot continue their struggle without danger 
to the community. But it is not for judges to determine whether such 
conditions exist, nor is it their function to set the limits of permissible 
contest and to declare the duties which the new situation demands. 
This is the function of the legislature which, while limiting individual 
and group rights of aggression and defense, may substitute processes 
of justice for the more primitive method of trial by combat.” *° 


Mr. Justice Brandeis does not regard all concentration of 
economic power as a decree of nature, nor even as the inevitable 
consequence of modern technology. Some of its phases, accord- 
ing to his analysis, are the results of socially inimical practices. 
These excesses are “ a curse of bigness.” *° But recognition of a 


limit to the economic and social advantages of combination does 
not lead him to read the Sherman Law as a policy of anarchic 
laissez faire. One who was the first to espouse business as a pro- 


fession *’ naturally found no legal obstacles to the efforts of busi- 
ess to rationalize its processes. 


“The Sherman Law does not prohibit every lessening of competition; 
and it certainly does not command that competition shall be pursued 
blindly, that business rivals shall remain ignorant of trade facts or be 
denied aid in weighing their significance. It is lawful to regulate com- 
petition in some degree. Chicago Board of Trade v. United States, 246 
U. S. 231. But it was neither the aim of the Plan, nor the practice 
under it, to regulate competition in any way. Its purpose was te make 
rational competition possible by supplying data not otherwise available 
and without which most of those engaged in the trade would be unable 
to trade intelligently. . . . 

Surely it is not against the public interest to distribute knowledge of 
trade facts, however detailed. Nor are the other features of the Plan 
— the market letters and the regional conferences, an unreasonable in- 
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terference with freedom in trade. Intelligent conduct of business im- 
plies not only knowledge of trade facts, but an understanding of them. 
To this understanding editorial comment and free discussion by those 
engaged in the business and by others interested are aids. Opinions ex- 
pressed may be unsound; predictions may be unfounded; but there is 
nothing in the Sherman Law which should limit freedom of discussion, 
even among traders. .. . 

But surely Congress did not intend by the Sherman Act to prohibit 
self-restraint — and it was for self-restraint that the only appeal was 
made. The purpose of the warnings was to induce mil! owners to curb 
their greed — lest both they and others suffer from the crushing evils 
of overproduction. Such warning or advice whether given by indi- 
viduals or the representatives of an association presents no element of 
illegality. 

It is urged that this was a concerted effort to enhance prices. There 
was at no time uniformity in prices. So far as appears every mill 
charged for its product as much as it could get. There is evidence that 
the hardwood mills expected, by adopting the Plan, to earn more in 
profits; and to do so, at least in part, by getting higher prices for their 
product. It may be that the distribution of the trade data, the editorial 
comment and the conferences enabled the producers to obtain, on the 
average, higher prices than would otherwise have been possible. But 
there is nothing in the Sherman Law to indicate that Congress intended 
to condemn codperative action in the exchange of information, merely 
because prophecy resulting from comment on the data collected may 
lead, for a period, to higher market prices. Congress assumed that the 
desire to acquire and to enjoy property is the safest and most promising 
basis for society. And to that end it sought, among other things, to 
protect the pursuit of business for private profit. Its purpose, obvi- 
ously, was not to prevent the making of profits or to counteract the op- 
eration of the law of supply and demand. Its purpose was merely to 
prevent restraint. The illegality of a combination under the Sherman 
Law lies not in its effect upon the price level, but in the coercion thereby 
effected. It is the limitation of freedom, by agreements which narrow 
a market, as in Addyston Pipe & Steel Co. v. United States, 175 U.S. 
211, and Montague & Co. v. Lowry, 193 U.S. 38, or by organized boy- 
cott, as in Loewe v. Lawlor, 208 U.S. 274, and Eastern States Retail 
Lumber Dealers’ Association v. United States, 234 U. S. 600, or by the 
coercive power of rebates, as in Thomsen v. Cayser, 243 U.S. 66, which 
constitutes the unlawful restraint.” ** 
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Every judicial proceeding, however preliminary its determina- 
tion, must observe the essential requirements of a fair hearing. 
This safeguard courts can assure. But the protection of individual 
liberty, due to oppressive enforcement of the criminal law, does 
not lie wholly within the power of courts. 


“ . . by refusing to hear and consider evidence introduced or offered 
which bore upon the existence of probable cause [in a hearing for re- 
moval of an accused person], the Commissioner did not merely commit 
error, but deprived the petitioner of his liberty without due process of 
law in violation of the Fifth Amendment, because he was denied a fair 
hearing.” °° 

“ Protection against unjustifiable vexation and harrassment incident 
to repeated arrests [for extradition] for the same alleged crime must 
ordinarily be sought, not in constitutional limitations or treaty provi- 
sions, but in a high sense of responsibility on the part of the public 
officials charged with the duty in this connection.” °° 


The extensive governmental control now so widely exercised 
by administrative agencies over business and professions is giving 
rise to a new system of law. Mr. Justice Brandeis has been very 


hospitable to the necessity for this new development. His opin- 
ions in this field are helping to evolve a coherent body of admin- 
istrative law. He recognizes the informality of procedure which 
these agencies must be allowed to adopt, and accords deference to 
the findings of experts.** But even experts can not disregard 
evidence or dispense with the logic of relevance. 


“ The statute provides that the examination shall be before a board 
of practicing dentists; that the applicant must be a graduate of a repu- 
table dental school; and that he must be of good moral character. 
Thus, the general standard of fitness and the character and scope of 
the examination are clearly indicated. Whether the applicant possesses 
the qualifications inherent in that standard is a question of fact. Com- 
pare Red “C” Oil Mfg. Co. v. North Carolina, 222 U. S. 380, 394. 
The decision of that fact involves ordinarily the determination of two 





89 Hughes v. Gault, 271 U. S. 142, 152 (1926) (dissent). 

80 Collins v. Loisel, 262 U. S. 426, 429-30 (1923). 

91 See, e.g., Bilokumsky v. Tod, 263 U.S. 149 (1923); Tisi v. Tod, 264 U. S. 
131 (1924); Williamsport Co. v. United States, 277 U. S. 551 (1928) ; Tagg Bros. 
v. United States, 280 U. S. 420, 443-45 (1930); Campbell v. Galeno Chemical Co., 
281 U.S. 586 (1930). 
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subsidiary questions of fact. The first, what the knowledge and skill 
is which fits one to practice the profession. The second, whether the 
applicant possesses that knowledge and skill. The latter finding is 
necessarily an individual one. The former is ordinarily one of general 
application. Hence, it can be embodied in rules. The legislature itself 
may make this finding of the facts of general application, and by em- 
bodying it in the statute make it law. When it does so, the function 
of the examining board is limited to determining whether the appli- 
cant complies with the requirements so declared. But the legislature 
need not make this general finding. To determine the subjects of 
which one must have knowledge in order to be fit to practice dentistry; 
the extent of knowledge in each subject; the degree of skill requisite; 
and the procedure to be followed in conducting the examination; these 
are matters appropriately committed to an administrative board. 
Mutual Film Corporation v. Ohio Industrial Commission, 236 U. S. 
230, 245-6. Anda legislature may, consistently with the Federal Consti- 
tution, delegate to such board the function of determining these things, 
as well as the functions of determining whether the applicant complies 
with the detailed standard of fitness.” °* 

“The log traffic is limited substantially to the section of the State 
lying west of the Cascade Mountains. The average length of its haul 
on each of these roads is not more than 32 miles. The three principal 
carriers presented evidence tending to show that their existing rates 
were so low as not to yield any return upon the property employed in 
the business; and that the rates did not defray fully the operating costs 
of the traffic and its proportion of the taxes payable. This evidence was 
in character persuasive. It was fairly specific, direct, and comprehen- 
sive. If the facts warranted, the shippers and the public officials might, 
of course, have shown by evidence of similar character that the car- 
riers’ evidence was inherently untrustworthy; or it might have been 
overcome by more persuasive evidence to the contrary. Little attempt 
was made to show that any testimony introduced by the carriers was 
inherently untrustworthy. Little conflict with the evidence of the car- 
riers was developed by the evidence as to specific facts introduced for 
the shippers and the public. Apparently necessary inferences from 
specific facts established by the carriers were not explained away. The 
Department’s findings concerning operating costs rested largely upon 
deductions from data found in published reports of the carriers and in 
their exhibits filed in this case. Instead of attempting to show by evi- 
dence, reasonably specific and direct, what the actual operating cost of 
this traffic was to the several carriers, the Department created a com- 
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posite figure representing the weighted average operating cost per 1,000 
gross ton miles of all revenue freight carried on the four systems and 
made that figure a basis for estimating the operating cost of the log 
traffic in Washington. This was clearly erroneous. 

A precise issue was the cost on each railroad of transporting logs 
in carload lots in western Washington, the average haul on each system 
being not more than 32 miles. In using the above composite figure in 
the determination of this issue the Department necessarily ignored, in 
the first place, the differences in the average unit cost on the several sys- 
tems; and then the differences on each in the cost incident to the differ- 
ent classes of traffic and articles of merchandise, and to the widely 
varying conditions under which the transportation is conducted. In 
this unit cost figure no account is taken of the differences in unit cost 
dependent, among other things, upon differences in the length of haul; 
in the character of the commodity; in the configuration of the country; 
in the density of the traffic; in the daily loaded car movement; in the 
extent of the empty car movement; in the nature of the equipment em- 
ployed; in the extent to which the equipment is used; in the expendi- 
tures required for its maimtenance. Main line and branch line freight, 
interstate and intrastate, car load and less than car load, are counted 
alike. The Department’s error was fundamental in its nature. The use 
of this factor in computing the operating costs of the log traffic vitiated 
the whole process of reasoning by which the Department reached its 
conclusion.” ** 


XI 


To quote from Mr. Justice Brandeis’ opinions is not to pick 
plums from a pudding but to pull threads from a pattern. He 
achieves not by epigrammatic thrust but through powerful exposi- 
tion. His aim is not merely to articulate the grounds of his judg- 
ment, but to reach the mind even of the disappointed suitor, deem- 
ing it essential for defeated interests to know that their claims have 
adequately entered the judicial process. His opinions march step 
by step towards demonstration, with all the auxiliary reinforce- 
ment of detailed proof. The documentation of his opinions is one 
aspect of his reliance on reason. To sever text from accompany- 
ing footnotes is therefore to dismember an organic whole.” 





93 Northern Pacific Ry. v. Department of Public Works, 268 U. S. 39 (1925). 

%4 Exigencies of space have enforced omission of footnotes from the quoted 
opinions. See, among others, the following cases in which the heavily documented 
footnotes in the opinions of Mr. Justice Brandeis are largely the result of his inde- 
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The style of his opinions befits their aim. The dominant note 
is Doric simplicity. Occasionally, as in the terrible case of Ziang 
Sung Wan,” his restraint attains austerity. And sometimes the 
majesty of his theme stirs him to eloquence. When the issue is 
freedom of speech, he gives noble utterance to his faith and to the 
meaning of our institutions as the embodiment of that faith. 

In truth, Mr. Justice Brandeis is a moral teacher, who follows 
Socrates in the belief that virtue is the pursuit of enlightened pur- 
pose. His long years of intimate connection with the history of the 
Harvard Law School symbolize his dominant impulse. Problems, 
for him, are never solved. Civilization is a sequence of new tasks. 
Hence his insistence on the extreme difficulty of government and 
its dependence on sustained interest and effort, on the need for 
constant alertness to the fact that the introduction of new forces 
is accompanied by new difficulties. This, in turn, makes him 
mindful of the limited range of human foresight, and leads him 
to practice humility in attempting to preclude the freedom of 
action of those who are to follow. 

The Justice himself, while at the bar, disavowed allegiance to 
any general system of thought or hope. “I have no rigid social 
philosophy; I have been too intent on concrete problems of 
practical justice.” Devotion to justice is widely professed. By 
Mr. Justice Brandeis it has been given concrete expression in a 
long effort towards making the life of the commonplace individual 
more significant. His zest for giving significance to life is not 
sentimentality; it arises from a keen sensitiveness to quality. 
He not only evokes the best qualities in others; he exacts the best 
in himself. Stern self-discipline of a mind preternaturally rich 
and deep has fashioned a judge who, by common consent, is a 
great and abiding figure of the world’s most powerful court. 


Felix Frankfurter. 
Harvarp Law ScHoot. 





pendent research: Truax v. Corrigan, 257 U.S. 312 (1921) (dissent) ; Southwestern 
Bell Tel. Co. v. Public Serv. Comm., 262 U. S. 276 (1923) (dissent); Jay Burns 
Baking Co. v. Bryan, 264 U. S. 504 (1924) (dissent); Myers v. United States, 
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APPENDIX 


Following is a topical list of cases involving constitutional questions and 
other issues of public law, in which opinions were written by Mr. Justice 
Brandeis, beginning with his first opinion, on December 4, 1916 (Hutchinson 
Ice Cream Co. v. Iowa, 242 U. S. 153) through June 1, 1931 (283 U. S.). 


Due Process AND EQuaL PROTECTION OF THE LAW 


Hutchinson Ice Cream Co. v. Iowa, 242 U. S. 153 (1916); Chaloner v. 
Sherman, 242 U. S. 455 (1917); Van Dyke v. Geary, 244 U. S. 39 (1917); 
Sutton v. New Jersey, 244 U. S. 258 (1917); Adams v. Tanner, 244 U. S. 
590, 597 (1917) (dissent); Jones v. Buffalo Creek Coal & Coke Co., 245 U. S. 
328 (1917); Omaechevarria v. Idaho, 246 U.S. 343 (1918); New York Life 
Ins. Co. v. Dodge, 246 U. S. 357, 377 (1918) (dissent); Stadelman v. Miner, 
246 U. S. 544 (1918); Union Pac. R. R. v. Laughlin, 247 U. S. 204 (1918); 
Standard Scale Co. v. Farrell, 249 U. S. 571 (1919); Groesbeck v. Duluth, 
S. S. & A. Ry., 250 U. S. 607 (1919); McCloskey v. Tobin, 252 U. S. 107 
(1920); Oklahoma Operating Co. v. Love, 252 U. S. 331 (1920); Oklahoma 
Gin Co. v. Oklahoma, 252 U. S. 339 (1920); Hiawassee River Power Co. v. 
Carolina-Tenn. Power Co., 252 U. S. 341 (1920); Calhoun v. Massie, 253 
U. S. 170 (1920); Ohio Valley Co. v. Ben Avon Borough, 253 U. S. 287, 292 
(1920) (dissent) ; Truax v. Corrigan, 257 U.S. 312, 354 (1921) (dissent) ; Gal- 
veston Elec. Co. v. Galveston, 258 U. S. 388 (1922); Pennsylvania Coal Co. v. 
Mahon, 260 U. S. 393, 416 (1922) (dissent); Southwestern Bell Tel. Co. v. 
Public Serv. Comm., 262 U. S. 276, 289 (1923); Kentucky Finance Corp. v. 
Paramount Auto Exchange Corp., 262 U. S. 544, 551 (1923) (dissent); 
Georgia Ry. v. Railroad Comm., 262 U. S. 625 (1923); Security Bank v. 
California, 263 U. S. 282 (1923); Dorchy v. Kansas, 264 U. S. 286 (1924); 
Burns Baking Co. v. Bryan, 264 U. S. 504, 517 (1924) (dissent); Pacific 
Gas Co. v. San Francisco, 265 U. S. 403, 416 (1924) (dissent); Fort Smith 
Traction Co. v. Bourland, 267 U. S. 330 (1925); Northern Pac. v. Department 
Public Works, 268 U. S. 39 (1925); Dorchy v. Kansas, 272 U. S. 306 (1926); 
McCardle v. Indianapolis Co., 272 U. S. 400, 421 (1926) (dissent); James- 
Dickinson Co. v. Harry, 273 U. S. 119 (1927); Bothwell v. Buckbee, Mears 
Co., 275 U. S. 274 (1927); Wuchter v. Pizzutti, 276 U. S. 13, 25 (1928) 
(dissent) ; Richardson Mach. Co. v. Scott, 276 U. S. 128 (1928); Delaware, 
L. & W. R. R. v. Morristown, 276 U. S. 182, 195 (1928) (dissent); Liggett v. 
Baldridge, 278 U. S. 105 (1928); Frost v. Corporation Comm., 278 U. S. 515, 
528 (1929) (dissent); Railroad Comm. v. Los Angeles Ry., 280 U. S. 145, 
158 (1929) (dissent); United Railways v. West, 280 U. S. 234, 255 (1930) 
(dissent); Miller v. McLaughlin, 281 U. S. 261 (1930); Home Ins. Co. v. 
Dick, 281 U. S. 397 (1930); Brinkerhoff-Faris Co. v. Hill, 281 U. S. 673 
(1930); Wampler'v. Lecompte, 282 U. S. 172 (1930); O’Gorman & Young, 
Inc. v. Hartford Fire Ins. Co., 282 U. S. 251 (1931). 


TAXATION 
(National and state, including Amendments V, XIV and XVI) 


McCurdy v. United States, 246 U. S. 263 (1918); Eisner v. Macomber, 
252 U. S. 189, 220 (1920) (dissent); Penn Mutual Co. v. Lederer, 252 U. S. 
523 (1920); Cream of Wheat Co. v. Grand Forks, 253 U. S. 325 (1920); 
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Royster Guano Co. v. Virginia, 253 U.S. 412, 417 (1920) (dissent); Under- 
wood Typewriter Co. v. Chamberlain, 254 U. S. 113 (1920); Watson v. State 
Comptroller, 254 U. S. 122 (1920); Dawson v. Kentucky Distilleries Co., 
255 U. S. 288 (1921); Choctaw, O. & G. R. R. v. Mackey, 256 U. S. 531 
(1921); Keokuk Bridge Co. v. Salm, 258 U. S. 122 (1922); Greiner v. 
Lewellyn, 258 U. S. 384 (1922); Heald v. District of Columbia, 259 U. S. 114 
(1922); Fidelity & Deposit Co. v. United States, 259 U. S. 296 (1922); Fi- 
delity Title Co. v. United States, 259 U. S. 304 (1922); Lipke v. Lederer, 259 
U. S. 557, 563 (1922) (dissent); Greenport Co. v. United States, 260 U. S. 
512 (1923); Southern Ry. v. Watts, 260 U.S. 519 (1923); Thomas v. Kansas 
City So. Ry., 261 U. S. 481 (1923); Cullinan v. Walker, 262 U. S. 134 (1923); 
Atlantic Coast Line v. Daughton, 262 U. S. 413 (1923); Baker v. Druesedow, 
263 U. S. 137 (1923); Pierce Oil Corp. v. Hopkins, 264 U. S. 137 (1924); 
Missouri Pac. R. R. v. Road District, 266 U. S. 187 (1924); Ozark Pipe Line 
v. Monier, 266 U. S. 555, 567 (1925) (dissent); Ray Copper Co. v. United 
States, 268 U. S. 373 (1925); Marr v. United States, 268 U. S. 536 (1925); 
Burk-Waggoner Ass’n v. Hopkins, 269 U. S. 110 (1925); Edwards v. Douglas, 
269 U. S. 204 (1925); Iselin v. United States, 270 U. S. 245 (1926); Jaybird 
Mining Co. v. Weir, 271 U. S. 609, 615 (1926) (dissent); United States v. 
One Ford Coupe, 272 U. S. 321 (1926); Miller v. Milwaukee, 272 U. S. 713, 
716 (1927) (concurring); United States v. Ludey, 274 U. S. 295 (1927); 
Clark v. Poor, 274 U. S. 554 (1927); Mason v. Routzahn, 275 U. S. 175 
(1927); Gulf Fisheries Co. v. MacInerney, 276 U. S. 124 (1928); Unter- 
myer v. Anderson, 276 U. S. 440, 446 (1928); Humes v. United States, 276 
U. S. 487 (1928); Louisville Gas & Electric Co. v. Coleman, 277 U. S. 32, 42 
(1928) (dissent); Quaker City Cab Co. v. Pennsylvania, 277 U. S. 389, 
403 (1928) (dissent); National Life*Ins. Co. v. United States, 277 U. S. 
508, 522 (1928) (dissent); Williamsport Wire Rope Co. v. United States, 
277 U. S. 551 (1928); Cudahy Packing Co. v. Hinkle, 278 U. S. 460, 467 
(1929) (dissent); Salomon v. State Tax Comm., 278 U. S. 484 (1929); Pam- 
panga Sugar Mills v. Trinidad, 279 U. S. 211 (1929); Lucas v. American 
Code Co., 280 U. S. 445 (1930); Florsheim Bros. Co. v. United States, 280 
U. S. 453 (1930); Lucas v. Structural Steel Co., 281 U. S. 264 (1930); 
Strange v. United States, 282 U. S. 270 (1931); Aiken v. Burnet, 282 U. S. 
277 (1931); Brown & Sons v. Burnet, 282 U. S. 283 (1931); Burnet v. Rail- 
way Equipment Co., 282 U. S. 295 (1931); Phillips v. Commissioner of Int. 
Rev., 283 U. S. 589 (1931). 


FREEDOM OF SPEECH 
(Arising under Amendments I and XIV) 


Schaefer v. United States, 251 U. S. 466, 482 (1920) (dissent); Pierce v. 
United States, 252 U. S. 239, 253 (1920) (dissent); Gilbert v. Minnesota, 254 
U. S. 325, 334 (1920) (dissent); Milwaukee Pub. Co. v. Burleson, 255 U. S. 
407, 417 (1921) (dissent); Whitney v. California, 274 U. S. 357, 372 (1927) 
(concurring ). 


Britt or RIGHTS 
(Not otherwise classified) 


Pease v. Rathbun-Jones Engineering Co., 243 U. S. 273 (1917); Horning 
v. District of Columbia, 254 U. S. 135 (1920); United States v. Moreland, 
258 U. S. 433, 441 (1922) (concurring); Ng Fung Ho v. White, 259 U. S. 
276 (1922); Wan v. United States, 266 U. S. 1 (1924); McCarthy v. Arnd- 
stein, 266 U. S. 34 (1924); Sherwin v. United States, 268 U. S. 369 (1925); 
Hughes v. Gault, 271 U. S. 142, 152 (1926) (dissent); Albrecht v. United 
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States, 273 U. S. 1 (1927); United States v. Lee, 274 U. S. 559 (1927); Gam- 
bino v. United States, 275 U. S. 310 (1927); Olmstead v. United States, 277 
U. S. 438, 471 (1928) (dissent). 


IMPAIRMENT OF OBLIGATION OF CONTRACT 


Kryger v. Wilson, 242 U. S. 171 (1916); Sears v. City of Akron, 246 U. S. 
242 (1918); Milwaukee Elec. Ry. v. Milwaukee, 252 U. S. 100 (1920). 


CoMMERCE CLAUSE 
(Including Interstate Commerce and Anti-Trust Acts) 


Kane v. New Jersey, 242 U. S. 160 (1916); United States v. Merchants 
Ass’n, 242 U. S. 178 (1916); Western Transit Co. v. Leslie & Co., 242 U. S. 
448 (1917); Philadelphia & Reading Ry. v. McKibbin, 243 U. S. 264 (1917); 
Pennington v. Fourth Nat. Bank, 243 U.S. 269 (1917); Swift & Co. v. Hock- 
ing Valley Ry., 243 U. S. 281 (1917); New York Cent. R. R. v. Winfield, 
244 U.S. 147, 154 (1917) (dissent); Missouri, Kan. & Tex. Ry. v. Ward, 244 
U. S. 383 (1917); American Express Co. v. Caldwell, 244 U. S. 617 (1917); 
St. Louis S. W. Ry. v. United States, 245 U. S. 136 (1917); Hitchman Coal 
& Coke Co. v. Mitchell, 245 U. S. 229, 263 (1917) (dissent); Eagle Glass & 
Mfg. Co. v. Rowe, 245 U. S. 275, 284 (1917) (dissent); Louisville & Nash- 
ville R. R. v. United States, 245 U. S. 463 (1918); Chicago Board of Trade v. 
United States, 246 U. S. 231 (1918); Northern Pac. Ry. v. Solum, 247 U. S. 
477 (1918); Chicago, R. I. & Pac. Ry. v. Maucher, 248 U. S. 359 (1919); 
Merchants Exchange v. Missouri, 248 U. S. 365 (1919); United States v. 
Brooklyn Terminal, 249 U. S. 296 (1949); Yazoo & Mississippi Valley R. R. 
v. Mullins, 249 U. S. 531 (1919); Skinner & Eddy Corp. v. United States, 
249 U.S. 557 (1919); Carey v. South Dakota, 250 U. S. 118 (1919); Texas 
& Pac. Ry. v. Leatherwood, 250 U. S. 478 (1919); Pennsylvania R. R. v. 
Kittanning Co., 253 U. S. 319 (1920); Federal Trade Comm. v. Gratz, 253 
U. S. 421, 429 (1920) (dissent) ; Western Union Tel. Co. v. Speight, 254 U. S. 
17 (1920); Galveston, Harrisburg & San Antonio Ry. v. Woodbury, 254 U. S. 
357 (1920); Duplex Co. v. Deering, 254 U.S. 443, 479 (1921) (dissent); Pere 
Marquette Ry. v. French & Co., 254 U. S. 538 (1921); Missouri Pac. Ry. v. 
McGrew Coal Co., 256 U. S. 134 (1921); Yazoo & M. V. R. R. v. Nichols & 
Co., 256 U. S. 540 (1921); Western Union Tel. Co. v. Esteve Bros. & Co., 
256 U. S. 566 (1921); Louisiana & Pine Bluff Ry. v. United States, 257 U. S. 
114 (1921); Central R. R. v. United States, 257 U. S. 247 (1921); American 
Column & Lumber Co. v. United States, 257 U. S. 377, 413 (1921) (dissent); 
Lemke v. Farmers Grain Co., 258 U. S. 50, 61 (1922) (dissent); Lambert 
Run Coal Co. v. Baltimore & Ohio R. R., 258 U. S. 377 (1922); Federal Trade 
Comm. v. Winsted Hosiery Co., 258 U. S. 483 (1922); Hill v. Wallace, 259 
U. S. 44, 72 (1922) (concurring); Great Northern Ry. v. Merchants Elev. 
Co., 259 U. S. 285 (1922); Keogh v. Chicago & N. W. Ry., 260 U. S. 156 
(1922); Baltimore & Ohio S. W. R. R. v. Settle, 260 U. S. 166 (1922); New 
England Divisions Case, 261 U. S. 184 (1923); Davis v. Farmers’ Co- 
operative Co., 262 U. S. 312 (1923); Nashville Ry. v. Tennessee, 262 U. S. 
318 (1923); Edward Hines Trustees.v. United States, 263 U. S. 143 (1923); 
United States v. Illinois Cent. R. R., 263 U. S. 515 (1924); Peoria & Pekin 
Union Ry. v. United States, 263 U. S. 528 (1924); Texas Transport Co. v. 
New Orleans, 264 U. S. 150, 155 (1924) (dissent); Chicago Junction Case, 
264 U.S. 258 (1924); Davis v. Cornwell, 264 U. S. 560 (1924); Louisville 
& Nashville R. R. v. Central Iron Co., 265 U. S. 59 (1924); Atchison Ry. v. 
Wells, 265 U. S. ror (1924); Adams Express Co. v. Dardeen, 265 U. S. 265 
(1924); United States v. Abilene & So. Ry., 265 U. S. 274 (1924); United 





ie te oe et ee oie oe ie ak 


it. ite a 1 Che teee i, ee bee eee a ae it a fe oe ee ee Oak ee ee 2 ee eee bed ee ee 


i i i a a 


MR. JUSTICE BRANDEIS AND THE CONSTITUTION tog 


States v. American Ry. Express Co., 265 U. S. 425 (1924); Davis v. Hender- 
son, 266 U. S. 92 (1924); United States v. Pennsylvania R. R., 266 U. S. 191 
(1924); St. Louis, B. & M. Ry. v. Taylor, 266 U. S. 200 (1924); United 
States v. Village of Hubbard, 266 U.S. 474 (1925); Buck v. Kuykendall, 267 
U. S. 307 (1925); Bush Co. v. Maloy, 267 U. S. 317 (1925); Missouri Pac. 
R. R. v. Reynolds-Davis Grocery Co., 268 U. S. 366 (1925);. Patterson v. 
Louisville & Nashville R. R., 269 U. S. 1 (1925); Louisville & Nashville R. R. 
v. Sloss-Sheffield Co., 269 U. S. 217 (1925); Chesapeake & Ohio Ry. v. West- 
inghouse Co., 270 U. S. 260 (1926); Texas & Pac. Ry. v. Gulf, Colorado & 
Santa Fe Ry., 270 U. S. 266 (1926); Chicago, I. & L. Ry. v. United States, 
270 U. S. 287 (1926); Missouri Pac. R. R. v. Boone, 270 U. S. 466 (1926); 
Minneapolis & St. Louis R. R. v. Peoria & Pekin Union Ry., 270 U. S. 580 
(1926); Colorado v. United States, 271 U. S. 153 (1926); Alabama & Vicks- 
burg Ry. v. Jackson & Eastern Ry., 271 U. S. 244 (1926); Chicago & N. W. 
Ry. v. Durham Co., 271 U. S. 251 (1926); Turner, Dennis & Lowry Lumber 
Co. v. Chicago, Milwaukee & St. Paul Ry., 271 U. S. 259 (1926); Western 
Chemical Co. v. United States, 271 U. S. 268 (1926) ; Federal Trade Comm. v. 
Western Meat Co., 272 U. S. 554, 563 (1926) (dissent); Napier v. Atlantic 
Coast Line R. R., 272 U. S. 605 (1926); Virginian Ry. v. United States, 272 
U. S. 658 (1926); Di Santo v. Pennsylvania, 273 U. S. 34 (1927); Public 
Util. Comm. v. Attleboro Steam & Elec. Co., 273 U. S. 83, 91 (1927) (dis- 
sent); United States v. Los Angeles & Salt Lake R. R., 273 U.S. 299 (1927); 
Bedford Cut Stone Co. v. Stone Cutters Ass’n, 274 U. S. 37, 56 (1927) 
(dissent); Maul v. United States, 274 U. S. 501, 512 (1927) (concurring) ; 
Assigned Car Cases, 274 U. S. 564 (1927); Lawrence v. St. Louis-San Fran- 
cisco Ry., 274 U. S. 588 (1927); Arkansas R. R. Comm. v. Chicago, R. I. & 
Pac. R. R., 274 U. S. 597 (1927); Hammond v. Schappi Bus Line, 275 U. S. 
164 (1927); Hammond v. Farina Bus Line, 275 U. S. 173 (1927); Cleveland, 
Cincinnati, Chicago & St. Louis Ry. v. United States, 275 U. S. 404 (1928); 
Swift & Co v. United States, 276 U. S. 311 (1928); Texas & New Orleans 
R. R. v. Northside Belt Ry., 276 U. S. 475 (1928); Midland Valley R. R. v. 
Barkley, 276 U. S. 482 (1928); Sprout v. South Bend, 277 U. S. 163 (1928); 
Lawrence v. St. Louis-San Francisco Ry., 278 U. S. 228 (1929); St. Louis & 
O’Fallon Ry. v. United States, 279 U. S. 461, 488 (1929) (dissent); St. Louis- 
San Francisco Ry. v. Public Comm’r, 279 U. S. 560 (1929); Atchison, Topeka 
& Santa Fe Ry. v. United States, 279 U. S. 768 (1929); Federal Trade Comm. 
v. Klesner, 280 U. S. 19 (1929); United States v. Erie R. R., 280 U. S. 98 
(1929); Tagg Bros. & Moorhead v. United States, 280 U. S. 420 (1930); 
Piedmont & No. Ry. v. United States, 280 U. S. 469 (1930); United States v. 
Guaranty Trust Co., 280 U. S. 478 (1930); Sprunt & Son, Inc. v. United 
States, 281 U. S. 249 (1930); Pittsburgh & W. Va. Ry. v. United States, 
281 U. S. 479 (1930); United States v. Atlanta, B. & C. R. R., 282 U.S. 522 
(1931); Standard Oil Co. v. United States, 283 U. S. 163 (1931); Interstate 
Transit, Inc. v. Lindsey, 283 U. S. 183 (1931); Georgia Comm. v. United 
a 283 U. S. 765 (1931); Alabama v. United States, 283 U. S. 776 
1931). 
NATIONAL VERSUS STATE POWERS 
(Not otherwise classified) 


Burton v. New York Cent. & Hudson River R. R., 245 U. S. 315 (1917); 
Barbour v. Georgia, 249 U. S. 454 (1919); Vigliotti v. Pennsylvania, 258 
U.S. 403 (1922); Farmers & Merchants Bank v. Federal Reserve Bank, 262 
U.S. 649 (1923); Red Cross Line v. Atlantic Fruit Co., 264 U. S. 109 (1924); 
Lambert v. Yellowley, 272 U. S. 581 (1926). 
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SUITS BY AND BETWEEN STATES 


Iowa v. Slimmer, 248 U. S. 115 (1918); Pennsylvania v. West Virginia, 


262 U.S. 553, 605 (1923) (dissent); s. c., 263 U. S. 350 (1923); Arizona v. 
California, 283 U.S. 423 (1931). 


CLAIMS BY AND AGAINST GOVERNMENT 


Duncan Townsite Co. v. Lane, 245 U. S. 308 (1917); Egan v. McDonald, 
246 U. S. 227 (1918); Brogan v. National Surety Co., 246 U. S. 257 (1918); 
United States v. Soldana, 246 U. S. 530 (1918); Tempel v. United States, 
248 U. S. 121 (1918); Turner v. United States, 248 U. S. 354 (1919); Gil- 
crease v. McCullough, 249 U. S. 178 (1919); United States v. Babcock, 250 
U. S. 328 (1919); United States v. North American Transportation & Trad- 
ing Co., 253 U. S. 330 (1920); Pierce v. United States, 255 U. S. 398 (1921); 
United States v. Pfitsch, 256 U. S. 547 (1921); Missouri Pac. R. R. v. Ault, 
256 U. S. 554 (1921); Sutton v. United States, 256 U. S. 575 (1921); 
Western Union Tel. Co. v. Poston, 256 U. S. 662 (1921); Louisville & Nash- 
ville R. R. v. United States, 258 U. S. 374 (1922); United States v. Oregon 
Lumber Co., 260 U. S. 290, 302 (1922) (dissent); Portsmouth Harbor Land 
& Hotel Co. v. United States, 260 U. S. 327, 330 (1922) (dissent) ; Morrison 
v. Work, 266 U. S. 481 (1925). 


ADMINISTRATIVE LAW 
(Excluding Taxation and Commerce Clause) 


United States v. Morehead, 243 U. S. 607 (1917); Burnap v. United States, 
252 U.S. 512 (1920) (executive power); International Ry. v. Davidson, 257 
U. S. 506 (1922); Zucht v. King, 260 U. S. 174 (1922); Douglas v. Noble, 
261 U. S. 165 (1923); Bilokumsky v. Tod, 263 U. S. 149 (1923); Tisi v. 
Tod, 264 U. S. 131 (1924); Chastleton Corp. v. Sinclair, 264 U. S. 543, 549 
(1924) (concurring); Tutun v. United States, 270 U. S. 568 (1926) (na- 
turalization) ; Myers v. United States, 272 U. S. 52, 240 (1926) (dissent — 
power of removal); West v. Standard Oil Co., 278 U. S. 200 (1929); Camp- 
bell v. Galeno Chemical Co., 281 U. S. 599 (1930); Campbell v. Long & 
Co., Inc., 281 U. S. 610 (1930). 


PATENTS AND COPYRIGHTS 


Boston Store of Chicago v. American Graphophone Co., 246 U. S. 8, 27 
(1918) (concurring); Union Tool Co. v. Wilson, 259 U. S. 107 (1922); Car- 
bice Corp. v. American Patents Corp., 283 U. S. 27 (1931); Buck v. Jewell- 
LaSalle Realty Co., 283 U. S. 191 (1931); Jewell-LaSalle Realty Co. v. Buck, 
283 U. S. 202 (1931); Carbice Corp. v. American Patents Development Co., 
283 U. S. 420 (1931). 


MISCELLANEOUS CASES 


United States v. Ness, 245 U. S. 319 (1917) (naturalization); United 
States v. Weitzel, 246 U. S. 533 (1918) (penal legislation); International 
News Serv. v. Associated Press, 248 U. S. 215, 248 (1918) (dissent — 
judicial power); Hamilton v. Kentucky Distilleries & Warehouse Co., 251 
U. S. 146 (1919) (war powers); Jacob Ruppert v. Caffey, 251 U. S. 264 
(1920) (same); Grand Trunk Western Ry. v. United States, 252 U. S. 112 
(1920) (federal aid); Collins v. Miller, 252 U. S. 364 (1920) (extradition) ; 
Ex parte Peterson, 253 U.S. 300 (1920) (judicial power); Stallings v. Splain, 
253 U. S. 339 (1920) (removal proceedings); Marshall v. New York, 254 
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U. S. 380 (1920) (sovereign prerogative); Port of Seattle v. Oregon & Wash- 
ington R. R., 255 U. S. 56 (1921) (navigable waters); Burdeau v. McDowell, 
256 U. S. 465, 476 (1921) (official misbehavior); Fairchild v. Hughes, 258 
U. S. 126 (1922) (amending power of Constitution); Leser v. Garnett, 258 
U. S. 130 (1922) (same); Collins v. Loisel, 259 U. S. 309 (1922) (extradi- 
tion); Collins v. Loisel, 262 U. S. 426 (1923) (extradition); Washington v. 
Dawson & Co., 264 U. S. 219, 228 (1924) (dissent — admiralty); Skinner & 
Eddy Corp. v. McCarl, 275 U. S. 1 (1927) (government-owned corporation) ; 
Emergency Fleet Corp. v. Western Union Co., 275 U. S. 415 (1928) (gov- 
ernment-owned corporation); Casey v. United States, 276 U. S. 413, 421 
(1928) (dissent — government instigation of crime); Willing v. Chicago 
Auditorium Ass’n, 277 U. S. 274 (1928) (judicial power). 
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ETHICS IN ENGLISH CASE LAW 


A FEW years ago I set myself the problem of finding out the 
relation of ethics to current English case law, and, as a 
beginning, I examined the narrower problem of the history and 
present position of Public Policy in the English Common Law, 
the results being published under that title in this Review.’ 
My conclusions were that in current case law public policy is a 
principle of judicial legislation or interpretation founded on the 
current needs of the community; that it may be regarded as the 
highest common factor of public sentiment and intelligence as 
ascertained by the judges assisted by the Bar; and that nowadays 
it is emphatically not an ideal standard to which law ought to 
conform. To put the matter in another way, public policy very 
rarely overtakes prevailing ethical standards, and occasionally 
falls short of them. If it keeps level with them, that is as much 
as we can expect of it. 

The main problem therefore still awaited exploration. It will 
be noticed that I do not wish to travel beyond case law in this 
article, nor, so far as is possible, beyond the law as it is here and 
now. With ethics in relation to enactments of the legislature (as 
distinct from their interpretation) or in relation to the history 
of the law I am not concerned. But whether we look at the 
subject in the region which I have marked out for myself or in 
its entirety, I hasten to add that Professor Pound has done so 
much brilliant work for many years past on the connection be- 
tween ethics and law that most of us can do little more than 
supplement by large-scale maps one portion or another of the 
country which he has already surveyed. The book of his which 
is most directly in point is, of course, Law and Morals, published 
in 1924, with an admirable bibliography of Anglo-American and 
European literature on the topic. My only regret is that this 
little volume was not available to us as law students a generation 
ago when there was still a strong tincture of John Austin’s 
views in our teaching, and when we were inclined to dismiss as 





1 (1928) 42 Harv. L. Rev. 76-102. 
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an amiable irrelevancy Justinian’s introductory remark, “ Juris 
praecepta sunt haec: honeste vivere, alterum non laedere, suum 
cuigue tribuere.” Those who attended Sir Frederick Pollock’s 
lectures at Oxford were more fortunate. They might learn — and 
learn quite correctly — that morals are one thing and laws an- 
other, but they were saved from the tendency to regard the two as 
mutually exclusive in modern times. 

The particular matters which I wish to discuss may be ranged 
under three heads: (1) What is the province of ethics apart 
from law? (2) What are the points of contact between ethics 
and current English case law? (3) In these points of contact 
is there any general ethical standard discernible? If so, what 
is it? 

THE PROVINCE OF ETHICS APART From LAw 


I venture to take this first at the risk of writing what must 
be elementary matter to anyone who has been trained in ethics. 
In fact, most lawyers have not had such a training and this, I 
think, has been somewhat overlooked in discussions about the 
relation of ethics to law. 

At the outset one would like to distinguish ethics as a science 
and morality as an art,” but rigid adherence to this is not possible 
because writers on ethics do not always insist upon it, and appear 
to use the terms interchangeably; and that is the course which 
I adopt for present purposes. 

Morality,* then, rests on a consciousness of the difference be- 
tween good and evil. This consciousness influences the springs 
of action in a man’s own nature; it works from within outwards 
and it is this internal character which distinguishes it from the 
law of the land and the conventions of society.* These affect a 





2 E.g., Pottock, EssAys IN JURISPRUDENCE (1882) 294-95. 

8 T have followed in the main the exposition of Professor Sorley in THE Morar 
Lire (1911), though other books are cited as well. I am much indebted to him for 
guidance in rather intricate country. 

* Sortey, THE Morar Lire 8-11. So. too MurirHeap, ELEMENTS oF ETHICS 
(3d ed. 1910) 39. Smcwick, MErHops or Eruics (1874) 16, says: “ Law consists 
of such rules as it is right to enforce by a definitely organized infliction of punish- 
ments, and Morality of all other rules that ought to be observed.” He adds that 
Law falls within the sphere of Morality in the sense that it is a moral duty to 
observe laws, always or ordinarily, even when the penalty might be evaded. As 
“right to enforce” appears to mean “ morally right to enforce,” it must be con- 
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man from without, their operation is external. They take ac- 
count only of things done or (in certain circumstances) left un- 
done, whereas morality is concerned with an inner circle of 
personal life which a man claims as his own. Yet there is a close 
connection between law and morals, for moral ideas guide the 
legislator, and the moralist has imitated the form and methods 
of the jurist. Moreover, in morals, just as in law, there is a 
tendency to fix attention primarily on a man’s conduct rather 
than on his character, on what he does rather than on what he is. 
And where moralists have concentrated attention on a man’s 
conduct, their idea of the province of morals has been expressed 
in some formula; for example, the utilitarian one of “ the greatest 
happiness of the greatest number.” But even then morals must 
still be distinct from law, for there must remain a large territory 
of moral conduct to which the law may have no application; for 
instance, the amount of gifts for charitable purposes. 

Another view, which appears to be a combination of the purely 
“ internal ” idea and the purely “ external ” idea is that morality 
expresses itself in conduct but has its source in volition; that 
duty (an “internal” matter) is the law of moral life, but that 
the moral life itself is resolved in character. But this view, 
again, would leave to morals many things with which the law 
does not profess to deal. In fact, so far as the law is concerned 
with morals or with any other mental process, it can infer what 
a man is only from what he does. This is more accurate than 
to state that the law invariably takes account only of a man’s 
external conduct — only of what he does. That was a mistake 
made by some of the nineteenth century analytical jurists.° But 
it is false in those instances (and we shall see that there are 
many) in which morality and law are interlaced. What is true 
is that evidentiary difficulties make it impossible for the law to 
rely on anything else except a man’s external acts or omissions 
in order to determine whether his conduct is or is not moral on 
any particular occasion. And that is the point of reconciliation 
between two legal dicta that have become clichés in legal litera- 
ture. Chief Justice Brian said that the thought of man is not 





fessed that Sidgwick’s distinction is a very vague one, and, indeed, he himself 
concedes that it is. 
5 Pounp, Law AND Morats (1924) 68-71. 





N 
of j 
righ 
the 

equi 
exact 
to b 
idea 


_—. 


6 


Erut 
J usti 
Era 
7 


ETHICS IN ENGLISH CASE LAW II5 


triable and Lord Justice Bowen some centuries later that a man’s 
mind is as much an ascertainable fact as the state of his digestion. 
There is no contradiction here if we recollect that the law, where 
it has to determine the state of a man’s mind, must deduce it 
from his conduct, and must not rest satisfied with his own asser- 
tions about his mental processes, for such assertions are possibly 
worthless. Of course the deduction may be a wrong one, but 
the law rightly prefers to take the risk of that rather than to 
press further inquiries which may be more searching but which 
are likely to be interminable and to produce no better results. 

Morality must necessarily take account of the cardinal virtues 
in order to discover what is good and what is evil. These have 
been classified as: 


I. Personal virtues. The chief are: 
(a) Temperance, or the control of pleasures. 
(b) Courage, or the control of pains and the direction of 
conduct in spite of pain. 
(c) Wisdom, or the organization and direction of conduct 
by reason. 


II. Social virtues, which include: 
(a) Justice, or due regard for the rights of others. 
(b) Benevolence, or due regard for the needs of others. 


III. Religious virtues, or excellences in the personal attitude to 
the ultimate meaning of life.® 


None of these requires further analysis here except the virtue 
of justice. It signifies’ due regard not merely for the legal 
rights of other persons, but also for their “ natural” rights, and 
the most conspicuous of these natural rights are liberty and 
equality; but there is no agreement among moralists as to the 
exact meaning of these terms, or as to the relative importance 
to be attached to them. Some have isolated liberty as the chief 
idea in justice and have interpreted it as simply freedom from 





6 IT have followed Sortey, THE Morat Lire 25. MuirRHEAD, ELEMENTS OF 
Eruics §§ 83-89 follows Plato’s classification (Temperance, Courage, Wisdom, 
Justice) and does not mention religious virtues. See too Smowick, MEtTHops OF 
Eruics bk. III, cc. II-X. 

7 Sortey, THE Mora Lire 102-14, 
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interference. Modern criticism has detected a hopeless vague- 
ness in this meaning and a depressing failure of it in practical 
application to industrial affairs. An alternative suggestion is 
that freedom should be taken to include not only the negative 
element of being let alone but also the positive element of means 
and opportunities of realizing one’s personal and social capaci- 
ties; that is, education which will make a man fit for work, access 
to materials and instruments of production which will give him 
work, and physical and social surroundings which will aid his 
individual development. This is unquestionably an improve- 
ment on the purely negative conception of liberty, but it is ad- 
mitted to be nebulous even by those who put it forward. 

Other writers have selected equality as the fundamental con- 
stituent of ideal justice. It is “ what is fair or equal as between 
man and man.” But here again dissection has left equality in a 
tattered condition. If it means mere equality before the law, 
what is the test of a just or equal law? If it means equality of 
opportunity in the sense of giving everyone a perfectly fair start 
in life, how can you possibly get all the competitors equal in 
the first instance, or save many of them from angry discontent 
after the race has begun? If it means equality in the distribution 
of good, it can be of practical value only if the distribution be 
proportional, and to what must it be proportional? ® 

Another view identifies justice with charity in the Christian 
sense of that word,’ while yet another gives prominence to the 
principle of requiting desert. 

Now it is tolerably certain that if moralists disagree in this 
manner on points of substance in the cardinal virtues, they are 
still more likely to disagree as to a compendious statement 
of the standard of good at which ethics aims. And it is trite 
knowledge that this in fact is what has happened. One of the 
most distinguished of them admitted that the fogginess of de- 
tail in the various standards of ethics justified the criticism of 
Descartes: “Ils élévent fort haut la vertu, mais ils n’enseignent 
pas assez 4 la connaitre.”* If any further reference were needed 


——_) 





8 Cf. 2 VINOGRADOFF, COLLECTED PAPERS (1928) 341-49. 
9 MurrHeap, ELEMENTS OF Eruics § 88. 

10 Smowick, METHODS oF ETHICS 253 et seq. 

11 Jd. at 13. 
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to show that the admission still holds good, we might cite Pro- 
fessor G. E. Moore for an emphatic opinion upon the point.’* 
He himself apparently prefers utilitarianism as coming “ very 
near to the.truth in some respects,” but he still regards it as 
“quite false in others.” ** There are, of course, other variant 
opinions,** but they can not be examined here because it would 
be futile to do so; for we shall see when we pass to consider 
the application of ethics in case law that so many other factors 
react upon this application that it is very exceptional for any 
administrator of the law to be faced by the neat question, “‘ what 
broad standard of ethics is now generally accepted?’ A much 
more crabbed and involved set of questions is almost invariably 
presented to him. And they are apt to be so much entangled 
with one another as well as with the question of morality that 
isolated solution of the latter will give a one-sided and probably 
mischievous practical result. This is so, whether the lay or pro- 
fessional administrator of the law seeks in ethics some general 
aim capable of comprehensive statement, or whether he abandons 
this as hopeless of ascertainment and tries to take account of 
each cardinal virtue in detail without troubling himself about 
any general formula expressive of the ultimate purpose of ethics. 

But this is far from saying that some study of ethics is use- 
less for the lawyer. It is true that a hasty reading of the books 
which outline that science might lead him to complain that part 
of them tells him nothing that he does not already know and 
that the other part seems to be a mass of contradictory ideals 
every one of which is set forth in vague form.** Yet the vague- 
ness which is inherent in ethics constitutes no real objection to it. 
The matter with which it deals is so important that it lies at the 





12 Eruics (1925) 8-10. ‘Can we discover any general characteristic, which 
belongs in common to absolutely all right actions, no matter how different they 
may be in other respects? and which does not belong to any actions except those 
which are right? ... I think it is true that absolutely every answer which has 
ever been given to them by any one philosopher would be denied to be true by 
many others. There is, at any rate, no such consensus of opinion among experts 
about these fundamental ethical questions as there is about many fundamental 
Propositions in Mathematics and the Natural Sciences.” 

18" Idsat 24. 

14 They are discussed in MurrHeap, ELEMENTS OF ETHICS, and are sum- 
marized at 273-76. 

15 See, e.g., on Justice, Smcwick, MeTHops or EtHIcs 266-67. 
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root of any life worth living, and yet it is so elusive that exact 
definition of it is impossible. It deals with the commonest ab- 
stract conceptions, like “‘ goodness,” “ justice,” “ courage,” and 
it is almost axiomatic that the commoner an idea is, the harder 
it is to define. In fact, a fanatical insistence on precision in 
statement merely betrays an inadequate conception of ethics 
itself. Everyone, I think, whether a lawyer or a layman, would 
be the better for a training — even an elementary one — in the 
science. He would learn, if he learned nothing else, that terms 
like “ justice” have various meanings and that a moralist has 
taken the trouble to analyze what other people have accepted 
without further thought; and the brief reference which has al- 
ready been made to the different significations of “‘ justice ” shows 
the danger of such mental torpor. 

Unfortunately, lawyers are more likely than other people to 
ignore ethics as a science. The law itself, and their training for 
it, predispose them to a craving for exact statement and to im- 
patience with theories which are not only inherently incapable 
of sharp delineation but which also conflict to some extent with 
one another. This impatience must be overcome, for escape 
from the moral element in law is impossible, and‘ unconsciously 
or (less often) consciously every lawyer recognizes this. More- 
over, in some respects he is open to the reproach that the law 
itself employs ethical terms not a whit more exact than those 
used by the moralist; for example, “ just,” “ reasonable,” “ fair,” 
“natural justice,” “ justice as between man and man.” It is a 
paradox in modern English law that some judges, while they 
express dislike of a phrase such as “ natural justice” because it 
is “ high-sounding ” or “ sadly lacking in precision,” lapse almost 
in the same breath into expressions like “ just,” “ fair,” ‘ good 
faith,” which are scarcely less misty than the phrase at which 
they flinch, and which are just as much loaded with moral im- 
plications.*® 





16 E.g., Lord Shaw of Dunfermline in Local Government Board v. Arlidge, 
[r915] A. C. 120, 138; Hamilton, L. J., in Rex v. Local Government Board, [1914] 
1 K. B. 160, 199, 202-03. 
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Potnts oF ConTAcT BETWEEN ETHICS AND CURRENT ENGLISH 
CasE Law 


We must begin with the admission that certain parts of the 
law are almost entirely outside the sphere of morals. Professor 
Pound has pointed out that in many instances in the law of 
property and in the law of commercial transactions, the law has 
to select one of a number of morally indifferent rules merely 
in order to set up legal rule in place of private war.*’ The allow- 
ance of three days’ grace on a money bill or the barring of title 
to real property after the lapse of twelve years has not a whit 
of moral signification in the particular periods of time selected, 
which depend upon theories about “lucky” numbers as much 
as upon anything else. Usually the only moral element in rules 
like these is the moral obligation arising from the social interest 
in the security of social institutions of which law is the most 
fundamental. Again, there are many things of which the law 
does not approve, but which it does not expressly condemn. Yet 
again, the law has to deal with cases of the incidence of loss 
where both parties are morally blameless; for example, vicarious 
responsibility for the torts of servants.** 

Four main topics, however, Professor Pound regards as notable 
instances of the overlap of law with ethics. They are judicial 
law-making, the interpretation of legal precepts, the application 
of law, and judicial discretion,’® and he remarks that even the 
orthodox Austinian school, with its fierce insistence on the separa- 
tion of law and morals, conceded this much ground to be com- 
mon. The concession was a fairly handsome one so far as ethics 
and case law are concerned. Professor Pound has worked out 
so carefully the details of these four subjects, besides emphasizing 
that they do not exhaust the links between morals and judicial 
administration that one need not repeat what he has said. I pro- 
pose rather to take a cross section through them by examining 
the meanings which lawyers have attached to terms of moral 





17 Law AND Morats (1924) 77-86. 

18 Ibid., where other. examples of the inapplicability of morals to law are 
given. 

19 Td. at 43 et seq. 
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i import which constantly occur in the law. But as a foundation 
e for that inquiry, a brief comment on the methods of judicial 
: law-making is requisite. 

Where an entirely new legal point comes before a judge, he 
: has nothing like the freedom which the legislature possesses in 
making a statute. Parliament is at liberty to make a law which 
; is promoted by purely moral considerations and by nothing 
else. Now it is true that the judge must not ignore morality in 
dealing with a new point, but it is equally true that he must be 
guided by other influences as well. These influences, together 
with moral ones, are admirably treated by Judge Cardozo in 
The Nature of the Judicial Process and in The Growth of Law. 
He finds in the judicial process “ a fourfold division of the forces 
to be obeyed and the methods to be applied.” “Our fourfold 
division,” he continues, “ separates the force of logic or analogy, 
which gives us the method of philosophy; the force of history, 
which gives us the historical method, or the method of evolution; 
the force of custom, which yields the method of tradition; and the 
force of justice, morals and social welfare, the mores of the day, 
with its outlet or expression in the method of sociology.” *° Not 
less important than any of these is what may be called “ intui- 
tion.” “In the development of law, as in other fields of thought, 
we can never rid ourselves of our dependence upon intuitions 
or flashes of insight transcending and transforming the contribu- 
tions of mere experience.” ** It is this quality which has marked 
the greatest judges of the Anglo-American legal system, and it 
is something above and beyond industrious adherence to, and 
balancing of, the four factors mentioned.” 

The result of all this is that we shall find it difficult to cite 
cases in which the administration of the law has turned upon 
morality and upon absolutely nothing else. 

I can now probe one by one some of the terms bearing moral 
significance which are current in case law of our own time. 
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: 20 THe GROWTH OF THE LAW (1924) 61-62. See also PottocK, Essays IN 
: JURISPRUDENCE (1882) 251, 278-81. 
21 Jd. at 89-90. 

22 “ The trained intuition of the judge continually leads him to right results 
for which he is puzzled to give unimpeachable reasons.” Pound, The Theory of 
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Natural justice.** A not uncommon application of this phrase 
is in the exercise of quasi-judicial functions by non-judicial per- 
sons. A comparatively recent illustration is Local Government 
Board v. Arlidge.** An act of Parliament authorized a local 
authority to make a closing order in respect of any dwelling- 
house within its district if it appeared to the authority to be unfit 
for human habitation; and also to put an end to the order on 
being satisfied that the dwelling-house had been rendered fit for 
such habitation. The act also gave the owner of the dwelling- 
house a right of appeal to the Local Government Board against 
the closing order and against refusal to terminate the same. The 
act authorized the Local Government Board to settle the pro- 
cedure on an appeal, provided that no appeal should be dismissed 
unless the Board had first held a public inquiry. The Board 
accordingly made rules as to procedure and incorporated the 
proviso in them. The House of Lords held, reversing the de- 
cision of the Court of Appeal, and restoring that of the Court of 
first instance, that (1) the Local Government Board’s order dis- 
missing an appeal was not open to objection on the ground that 
it did not disclose which officers of the Board actually decided 
the appeal; (2) the appellant was not entitled as of right either 
(a) to be heard orally before the deciding officer, or (b) to see 
the report made by the Board’s inspector before the public local 
inquiry. 

It was contended for the appellant (the owner of the dwelling- 
house affected) that the procedure of the Local Government 
Board was contrary to natural justice. No attempt was made 
in the arguments of counsel or in the speeches of the noble 
and learned lords to state broadly what natural justice means. 
Throughout the case the much narrower question debated was 
whether it was contrary to natural justice to behave as the Board 
had done; that is, whether natural justice required an adminis- 
trative tribunal like the Board to do any of the things which the 
appellant complained that it had not done. And the decision 
was that, while the members of such a tribunal must act judi- 
cially, that is, deal with the question referred to them without 





23 For the history of. the law of nature, see Pottock, Essays IN THE Law 
(1922) 31-79. 
24 [1915] A. C. 120. 
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bias and give each of the parties the opportunity of adequately 
presenting the case,”° yet they need not adopt in detail the pro- 
cedural rules of a purely judicial tribunal.” 

Many other bodies besides government departments exercise 
quasi-judicial powers; for instance, the General Medical Council 
over practitioners, the Stock Exchange Committee over stock- 
brokers, and clubs in general over their members. Those who 
are charged with the execution of these powers are, of course, 
bound by any particular statute, contract, or agreement affecting 
the society and, subject to that, they must observe the rules of 
natural justice. Judicial decisions have attached a definite mean- 
ing to the phrase without any exploration of its wider significa- 
tion. Honesty and good faith on the part of the tribunal there 
must always be. In addition, a person must not be removed 
from office or membership, or be otherwise dealt with to his dis- 
advantage without having fair and sufficient notice of what is 
alleged against him and an opportunity of making his defence.” 
The law has been as scrupulous as the strictest moralist in its 
opinion of what is due to a member of the society in formal 
observance of club rules.”* 

The Conflict of Laws, or Private International Law, owed a 
great deal in its origin to natural justice. Its development neatly 
illustrates the steady encroachment of law on morals, and, as 
Sir Frederick Pollock says, “it becomes daily less and less need- 
ful or useful, in any normal case, to cite foreign authorities or 
resort to general principles of convenience.” *’ At the present 
day, the operation of natural justice in the Conflict of Laws has 
shrunk to questions connected with the validity of foreign judg- 
ments which in certain circumstances have not been recognized 





25 This principle was disputed by nobody either in the K. B. D., [1913] 1 K. B. 
463, or in the Ct. App., [1914] 1 K. B. 160. 

26 [1915] A. C. 120, 132, 138, 141, 146-47. A passage in the speech of Lord 
Loreburn in Board of Education v. Rice, [1911] A. C. 179, 182, was referred to 
with approval. Lord Loreburn said that such tribunals “ must act in good faith 
and fairly listen to both sides, for that is a duty lying upon every one who decides 
anything. But I do not think they are bound to treat such a question as though 
it were a trial.” 

27 Maclean v. Workers’ Union, [1929] 1 Ch. 602, contains a good recent re- 
statement of the law. 

28 F.g., Young v. Ladies’ Imperial Club, [1920] 2 K. B. 523. 

29 Essays IN THE LAw (1922) 73. 
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in England owing to their conflict with that principle. It is now 
limited to the assumption by the foreign court of jurisdiction over 
a defendant who is either absent at the time or who has not been 
properly notified. Apart from this, if the foreign court were 
competent to try the case, its judgment, unless it were procured 
by fraud, can not be questioned in England on the ground of 
error either in fact or in law. Any attempt to upset it on the 
score of such error being opposed to natural justice would be 
vain. Whatever doubts may have once existed as to this rule, 
it has been firmly established for nearly ninety years.*° The 
principle is variously stated and we can not go into it here.” 
All that can certainly be said from the ethical side is that the 
enforcement of foreign judgments is held by the courts to be 
“just and expedient,” ** and that the identification of the excep- 
tional case of absence of, or inadequate notice to, a defendant 
with contrariety to natural justice seems to give natural justice 
much the same narrow meaning as in the exercise of quasi- 
judicial functions. 

Another branch of the law under heavy debt in its origin to 
the ideas of natural justice and aequum et bonum is quasi-con- 
tract. The reason why a person is liable in quasi-contract is 
because he has received an unjust benefit and these terms were 
much employed by Lord Mansfield and some of his legal brethren 
in deciding what benefits were. unjust.** In the century and 
a half since Mansfield’s time, we have had such a wealth of case 
law explaining “ unjust ” in this connection, that the word has 
passed to a large extent from the domain of morality, or natural 
justice, or aequum et bonum, to that of technical law. This has 
led to a half-contemptuous rejection of these phrases by some 
of our judges.** I have ventured to urge elsewhere that this 
rejection is really of phrases and not of the idea underlying 





80 WESTLAKE, PRIVATE INTERNATIONAL LAW (7th ed. 1925) 409-11. 

81 Dicey, Conriict oF Laws (4th ed. 1927) 449-50; 1 Piccott, Foreicn Jupc- 
MENTS (2d ed. 1908) 10 et seq.; cf. Dicey, Book Review (1885) 1 L. Q. REv. 246-48. 

82 In re Henderson, 37 Ch. D. 244, 256 (1887). 

88 T have traced the history of this in THe Province oF THE LAw OF ToRT 
(1931) c. VII. ' 

84 Lord Sumner (as Hamilton, L. J.) in Baylis v. Bishop of London, [1913] 
1 Ch. 127, 140; Scrutton, L. J., in Holt v. Markham, [1923] 1 K. B. 504, 513. 
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them. When quasi-contract was in its infancy, aeqguum et bonum 
and natural justice were perhaps the best way of describing a 
judicial discretion for which there was then great scope in de- 
veloping this branch of the law. At the present day, the main 
heads of quasi-contract have become so well settled by judicial 
legislation that there is much less room for the purely creative 
side of judicial discretion as compared with the merely inter- 
pretative side of it in applying technical rules embodied in 
scores of decisions during the last 150 years. But the idea of 
unjust benefit is still the prime factor in quasi-contract, and new 
points will still arise in that branch of the law, and nothing will 
release the courts in deciding these points from considering the 
moral element (there are, of course, other elements as well) im- 
plied in “ unjust.” *° 

Natural justice is also traceable in the historical development 
of Equity as a system, but it is now a commonplace that current 
Equity is as technical as the pure Common Law, and, though 
some modern definitions of Equity still retain the phrase, they 
hedge it about with such qualifications that it might just as well 
be eliminated.*° 

Only on rare occasions nowadays is natural justice made the 
basis of a judgment without any limitation of its meaning to 
the matter in hand. Indeed, in the example which I have in 
mind, no analysis of its meaning was attempted at all, though 
the context shows that it signified nothing more than elementary 
honesty.* 

If, then, a moralist were to ask a lawyer, “ What do you mean 
by natural justice? ” the lawyer must reply, “ It means different 
things in different parts of the law, and no general answer is 
possible; even where I give you answers as to these particular 
parts, you will find that the nature of the judicial process implies 
other considerations besides ethical ones and that the habit of 





85 WINFIELD, PROVINCE OF THE LAw OF TorT (1931) 132-34. 

86 SneLL, Equity (20th ed. 1929) 1-2. For the history of the moral element in 
equity, see 5 Hotpswortu, History oF ENcLIisH Law (1927) 215 et seg.; ALLEN, 
Law IN THE MAKING (2d ed. 1930) 223 et seq. 

87 Valentini v. Canali, 24 Q. B. D. 166 (1889). It is worth while adding that 
“ fundamental principles of justice ” is used occasionally as an equivalent of natural 
justice. Robinson & Co. v. Continental Ins. Co. of Mannheim, [1915] 1 K. B. 155; 
161. 
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referring to precedents tends to give a hard-and-fast technical 
signification to natural justice.” *° 

Reasonable. Very few terms which include (among other 
ideas) moral connotation are commoner in English law than 
“reasonable.” A few only need be mentioned here. The reason- 
able man is familiar enough in the law of negligence. Reasonable 
is also a standard applied to the conduct of a trustee, to contracts 
in restraint of trade, to custom, to the enjoyment by a riparian 
owner of his rights, to time, to prescription, to price in the sale 
of goods, to user of land in connection with nuisance,* to 
wear and tear, to liability for malicious prosecution, to slander 
of title, to trade competition. Of course, it has wide varia- 
tions of meaning even when coupled with the same noun. The 
phrase “ reasonable time” is differently interpreted in the law 
relating to marine insurance, to bills of exchange, to building 
contracts, to the delivery of goods sold, to exercising the right 
of rescission of a contract, to the delivery of an abstract of title. 
It may also signify quite different things in different transactions 
coming under the same branch of the law; for example, bills 
of exchange.*° 

Detailed record of one’s researches as to the senses of reason- 
able would be tedious. Nor is it necessary for they all tend to 
the conclusion shortly to be stated. One word as to the tort 
of negligence is, however, excusable. No one can be liable for it 
unless there were a precedent duty upon him to take reasonable 
care. Whether there be such a duty, or not, is for the judge 
to say. The various influences which lead him to deny or to 
affirm the existence of the duty in any new case before him are 
all those which we have already noted as forming in the aggregate 
the judicial process. Morality, it will be recollected, was one of 
them, but only one of them.** This will go some way to explain 
to a moralist some of the inconsistencies in the law of negligence 
as viewed by him. What might puzzle him more is the way in 





38 Cf. ALLEN, LAW IN THE MAKING 183. 

39 Winfield, Nuisance as a Tort (1931) 4 Cams. L. J. 189, 199-200. 

40 Bills of Exchange Act, 1882, §§ 40, 49, 86. 

41 Green, The Duty Problem in Negligence Cases (1928) 28 Cor. L. REv. 1014- 
45, (1929) 29 Cor. L. Rev. 255-84, suggests that other factors on a bracket with 
ethics are the “ administrative,” the “economic,” the “prophylactic,” and the 
“ justice.” 
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which the law occasionally eliminates from its interpretation of 
“reasonable ” some primary element which a moralist would 
always include in it. In general, what a reasonable man must 
or must not do in law is what a moralist would approve. But 
this is not always so. No one is liable for the tort of malicious 
prosecution unless he has acted maliciously and without reason- 
able and probable cause, and in this connection malice and lack 
of reasonable and probable cause are quite distinct things. Again, 
a trustee may be relieved from personal liability if he has acted 
reasonably and honestly and once again reasonableness and hon- 
esty are not identical. Yet again, an agreement between solicitor 
and client must be fair and reasonable and these words have 
been held to have separate meanings.*® But a moralist would 
protest that no one acts reasonably if he is malicious, or unfair, 
or dishonest. In practical results the lawyer reaches the same 
end as the moralist, by coupling with “ reasonable ” such terms 
as “honest” or “ fair”? where they are not implied in the first 
term; indeed in some directions the law probably goes further 
than a strict moralist, who might well say: “I can grasp your 
conception of reasonableness in the law of negligence, for it is 
tolerably clear to me how the man on the Clapham omnibus would 
act in the common affairs of life; but your rules as to the execu- 
tion of a trust are so severe that I can not understand why the 
man on the Clapham omnibus ever accepts a trusteeship unless 
he first consults the Clapham lawyer.” 

If any broad sense could be extracted from the various signifi- 
cations of reasonable conduct,** one might describe it as the be- 
havior of the commonplace man in any particular event or trans- 
action in so far as the law gives him no special directions for his 
guidance. The trouble is that in fact these directions are so 
frequent and occasionally so technical that the man, if he is 
to ascertain and to act upon them, ceases to be commonplace. 
And the upshot is that we discover that the law (a) makes con- 





42 In re Stuart, [1893] 2 Q. B. 201. 

43 Extreme differences in the interpretation of “reasonable” even in pari 
materia do occur. The same act has been held by an appellate criminal court to 
be a felony punishable with penal servitude for life, and by an appellate civil court 
to be not even a civil wrong. Rex v. Denyer, [1926] 2 K. B. 258; Hardie & Lane, 
Ld. v. Chilton, [1928] 2 K. B. 306. 
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stant efforts, partly by judicial decision, partly by legislation, to 
get as near to exactness as may be in the rules relating to the 
various branches of the law in which reasonableness is relevant, 
but (b) recognizes not only in judicial decisions but also in 
Acts of Parliament that complete exactness is unattainable.** 

Fair. This word, as we have said, is sometimes opposed to 
“reasonable.” In other contexts it means much the same thing; 
that is, what a commonplace man would do.** The idea of equal- 
ity appears in it in a “ fair price.” ** But when we pass to “ fair 
comment ” and “ fair report” in the law of defamation, no ex- 
planation of them can be given which does not verge on the 
technical. And fair comment yaws away several points from 
common moral ideas. In law, comment on a book or play may 
be fair though it is not what the ordinary reasonable man would 
regard as a correct appreciation of the work and though a jury 
may think it to be extravagant and the outcome of prejudice.*’ 

Malice. Where malice is relevant in the law, it is a term of 
art with so many different shades of meaning that, apart from 
its context, it might as well be an algebraic symbol. At times 
it is entirely divorced from any ethical connotation (for instance, 
implied malice in defamation), and even where it possesses that, 
the moralist might regard it as setting up an extraordinarily 
harsh and artificial standard of conduct in some directions and 
as sanctioning some very immoral acts in other respects. Thus, 
until fairly recent times it was formally stated to be malice afore- 
thought sufficient for murder if A’s death occurred in the com- 
mission of a totally different felony by B. On the other hand, 
no statement by a trader in commendation of his own wares is 
malicious, however false and unscrupulous it may be in general 
disparagement of the wares of rival traders.** Indeed, it may be 
said here of trade competition in general that the attitude of 
the common law still bears strong marks of the nineteenth century 
laissez faire doctrines, though other tendencies are noticeable 





44 See, e.g., Bills of Exchange Act, 1882, §§ 40, 49, 86; Sale of Goods Act, 1893, 
§ 56; Marine Insurance Act, 1906, § 42. 

45 Jones v. Shears, 7 C. & P. 346 (1836). 

46 London & Yorkshire Bank v. Belton, 15 Q. B. D. 457, 461 (1885). 

47 McQuire v. Western Morning News, [1903] 2 K. B. 100, 109-10. 

48 White v. Mellin, [1895] A. C. 154; Hubbuck & Sons, Ld. v. Wilkinson, Ld., 
[1899] 1 Q. B. 86. 
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in the modern reports.*® Now these doctrines take no objection 
to some conduct which must be distasteful to a moralist and in 
our case law the infection of them appears in the non-con- 
demnation of some very questionable acts. It is well known 
that in “‘ passing-off ” cases, a plaintiff who has laid out a great 
deal of capital in securing a market for his wares often finds him- 
self without a remedy against a defendant who has imitated as 
closely as the law will allow it— and that is sometimes very 
close — a title or mark attached to the plaintiff’s goods. 

Just. This term occurs sometimes by itself, as in sale of goods 
in interpleader proceedings “ upon such terms as may be just,” ™ 
or “just debts,” or “ just allowances” or “ just cause,” some- 
times in combination with another adjective of moral import; for 
instance, ‘‘ just and convenient” in a prerogative mandamus, 
‘just or convenient ” in an interlocutory mandamus, or injunc- 
tion, or appointment of a receiver, “‘ just and equitable ” in the 
winding-up of a company, “ just and expedient,” “ just and 
reasonable.” If any general meaning is discernible in “ just,” it 
seems to be that of taking into account all the conflicting interests 
put before the court in any particular case and striking a balance 
between them. But there is the same continual battle between 
judicial protests that the word must vary in signification accord- 
ing to circumstances and judicial decisions which, because they 
are reported, tend to clothe it with technicality. Proof of this 
appears in the respectable bulk of case law on what are “ just 
allowances ” in taking any account directed by the Chancery 
Division.** More remarkable still is the application of “ just 
and equitable ” in the winding-up of a company. The tendency 
of the court is now said to be to give the words their “ natural 
meaning,” but in spite of that the numerous decisions interpreting 
them have been grouped under no less than nine heads.™ 





49 North Western Salt Co., Ld. v. Electrolytic Alkali Co., Ld., [1914] A. C. 
461, 469-70; English Hop Growers, Ld. v. Dering, [1928] 2 K. B. 174, 181. Pro- 
fessor Hughes Parry has dealt with the whole subject in Economic Theories in 
English Case Law (1931) 47 L. Q. Rev. 183-202. 

50 White v. Mellin, [1895] A. C. 154; Ajello v. Worsley, [1898] 1 Ch. 274. 

51 Stern v. Tegner, [1898] 1 Q. B. 37. 

52 Hooper v. Gumm, 26 L. T. 537 (1872). 

58 DANIELL, CHANCERY PRACTICE (8th ed. 1914) 923 ef seq. 

54 BucKLEy, Companies Acts (11th ed. 1930) 359-63. 
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Discretion.’ I do not here refer to this word in its most sweep- 


ing sense in which it is pretty nearly equivalent to the whole 
judicial process which has already been explained, but rather to 
instances where “discretion” has been expressly conferred by 
the law on some person, whether a court or a private individual, 
to do something. In one of these we may fairly admit that very 
free play is given to the application of moral principles, and that 
is in determining the amount of punishment to be awarded to a 
convicted criminal. To a less extent this also occurs in the award 
of damages in a civil case, and in selecting fit and proper persons 
to be guardians, trustees, or receivers. But for the rest, it will 
be found that the lines for the exercise of discretion have been 
plotted out by a body of judicial decisions in each branch of the 
law where its exercise is expressly required. This, I think, is so, 
whether the discretion is imposed upon a judge or upon a layman. 
Examples of the former are the discretion of the court as to 
allowing the discharge of a bankrupt,” as to requiring sureties to 
an administrator’s bond,” as to the grant of trial by jury,”* and as 
to the award of costs in litigation. Thus, the Annual Practice, 
after stressing the fact that no hard-and-fast rule can be laid 
down in this matter of costs, proceeds to give some three pages 
of decisions illustrative of how the court should use its dis- 
cretion,*® and much the same applies to allowing discovery of 
documents. So too with private individuals; for example, the 
discretion of a trustee, of a distrainor seizing goods, of the 
directors of a company in making calls,” of an agent,” of statu- 
tory commissioners.** 

No doubt there are judicial descriptions of discretion cast in 
general terms. 


“¢ Discretion’ means when it is said that something is to be done 
within the discretion of the authorities that that something is to be done 





55 See Pounp, Law AND Morats (1924) 62 et seq. 
2 Hatspury, Laws or ENGLAND (1908) § 436. 
14 id. (1910) §§ 460-63. 
Gardner v. Jay, 29 Ch. D. 50, 58 (1885). 
(1931 ed.) 1346. 
11 Hatssury, Laws or ENGLAND (1910) § 398. 
5 id. § 273. 

62 x id. (1907) § 393. 

63 Rooke’s Case, 5 Rep. 99 b, 100 a (1598). 
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according to the rules of reason and justice, not according to private 
opinion . . . according to law, and not humour. It is to be, not arbi- 
trary, vague, and fanciful, but legal and regular. And it must be exer- 
cised within the limit, to which an honest man competent to the dis- 
charge of his office ought to confine himself.” ** 


“That discretion, like other judicial discretions, must be exercised 
according to common sense and according to justice.” © But the 
chief usefulness of these descriptions is that they keep the essen- 
tial elasticity of the phrase conspicuously before the persons who 
have the discretion. When the discretion is actually applied to 
particular facts the vagueness of these descriptions crystallizes 
into something more sharply perceptible in the reported cases. 
Moral. Immoral. In law these terms are not exactly the con- 
verse of one another. “ Moral” generally refers to some duty 
or conduct not capable of legal enforcement or cognizance. 
“Immoral ” usually signifies much the same thing as it does in 
ethics. ‘“ Moral” is not of common occurrence and in those 
topics of the law where it is found, its meaning is sometimes 
passably definite, sometimes not. When it is said that a mere 
moral obligation does not amount to an insurable interest in the 
law of insurance, this apparently means that the insurer must 
have something more than a remote economic interest in the 
subject insured.®* Again, the rule that moral consideration will 
not support a promise in the law of contract is explained by say- 
ing that motive is not consideration. Judging from the decided 
cases as to what is legal consideration, one gathers that moral 
consideration is useless because it makes the contract devoid of 
economic reciprocity. On the other hand, there are certainly 
examples in which “ moral ” has the indefinite meaning which it 
has in ethics. Thus, if a person accused of crime is laboring under 
such a disease of the mind as not to know that what he was doing 





64 Lord Halsbury, L. C., in Sharp v. Wakefield, [1891] A. C. 173, 179 (com- 
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was wrong, he has a defense on the ground of insanity; and 
“wrong ” here means morally wrong “ according to the ordinary 
standard adopted by reasonable men.” *’ So too, in the law of 
defamation, in certain circumstances a communication made in 
pursuance of a moral duty is privileged. This has been interpreted 
as “a duty recognized by English people of ordinary intelligence 
and moral principle,’ or what “the great mass of right- 
minded men in the position of the defendant would have con- 
sidered it their duty” to do. But the Court of Appeal, while 
adopting this test, has confessed the ascertainment of such opin- 
ion to be a matter “ of great difficulty in which no definite line 
can be drawn.” * A curious instance of the confused use of 
ethical terms is noticeable in the law of bankruptcy, where a 
debtor is guilty of making a fraudulent preference if he makes a 
payment in pursuance of a mere moral obligation.®° 

“Immoral ” seems to be narrowed down to sexual immorality 
in the law of contract and the law of trusts, but in other specific 
branches of the law it is broader in meaning,” and two or three 
legal maxims on their surface give to it a wider margin for the 
application of ethics than to any other ethical term which is cur- 
rent in our case law. These are, “ex turpi causa non oritur 
actio”; “in pari delicto potior est conditio possidentis (or de- 
fendentis) ”; and “ ex dolo malo non oritur actio.”™ It should 
be noted, however, that in practice they tend to shade off into 
considerations of ‘‘ public policy,” and that many elements besides 
pure ethics enter into that. Where immorality can be isolated as 
a matter of ethics and nothing else, however, it means something 
contrary to such standards of morality as the average citizen 
possesses. 

Bona fides. The thread which runs through the many applica- 
tions of this phrase in law” is honesty. At the same time it is 
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never safe to assume this to be a sufficient explanation without 
reference to the statutes and case law in which it is to be found. 
They invariably add to, or take away from, it something of its 
common moral meaning. Thus, in the Bills of Exchange Act, 
1882, “A thing is deemed to be done in good faith within the 
meaning of this Act, where it is in fact done honestly, whether it 
is done negligently or not” ** and it was only after great differ- 
ences of judicial opinion during the nineteenth century that this 
legislative result was achieved. Even so, elsewhere in the Act 
it appears that taking with notice of a defect in the title of a 
negotiator of the bill is distinguished from taking the bill in bad 
faith.* Again, under the Licensing Acts, a “ bona fide traveller ” 
figures as a moral freak in his pursuit of intoxicating liquors.” 
In conveyances in fraud of creditors, case law and legisla- 
tion between them have tossed about the meaning of good faith 
for centuries. Take again the tort of deceit. If belief in a state- 
ment was really and honestly held by the maker of it, he is not 
liable to an action for deceit however grossly negligent it may be. 
Yet any moralist would say that this is a self-contradictory propo- 
sition. And in the law of bigamy it would take some argument 
to explain to him why a bona fide but mistaken belief on reason- 
able grounds that one’s spouse is dead should be a defense to a 
charge of bigamy, while the like belief that the spouse is divorced 
should be none.” 

I do not profess to have exhausted all the terms of moral 
import which are used in the law, but enough of them have been 
tested to form some conclusions which are set out under the next 
heading. 


Wuat ETHICAL STANDARD, IF ANY, IS OBSERVABLE IN THE 
Points oF Contact BETWEEN LAW AND MorALs? 


The discussion under the second heading shows us that there is 
not the faintest trace in current English case law of any attempt 
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on the part of the judges to make the law conform to any ideal 
ethical standard. Where there is any scope for the application 
of morals to the law, what they do apply is the practical morality 
which is prevalent for the time being in the community. They 
have no general formula, whether utilitarian or otherwise, as to 
what morality ought to be. It is enough for them if they can 
keep abreast of what it is now.” 

Next, it is unusual for the judge in English law to have any 
problem presented to him in a purely ethical form untrammelled 
by other considerations. We have seen that this does occur 
exceptionally in the award of punishment for a criminal offense 
and in a few other instances. But, as a general rule, the problem 
has to be determined by reference to logic, history, custom, 
sociology, as well as to ethics. And on the ethical side the most 
remarkable thing is this. Let the moral idea be clothed in what 
verbal form it may — “ natural justice,” ‘‘ reasonableness,” “ fair- 
ness,” and so forth — there is a perpetual conflict going on be- 
tween two aims, a conflict which no court can ever avoid. One 
is to keep the idea elastic. The other is to make the law certain. 
On the one hand judges clearly perceive that, unless they keep 
these moral terms plastic, they will render them useless. On the 
other hand they are constantly trying to cast them in a more 
exact form, partly because, if they do not take this course, it is 
hard to arrive at any practical solution of the practical problems 
which are presented to them, and partly because the whole 
theory of judicial precedent urges them in this direction. It is 
this need of giving some definite decision that has led judges to 
complain of the difficulty of interpreting moral terms and occa- 
sionally to express impatience at the “ well meaning sloppiness of 
thought ” involved in some of them.” It is the opposite need 
of adhering to the pliability which is essential in all these terms 
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that has led some practitioners to regret that books embodying 
case law on procedure (where judicial discretion has frequently 
to be exercised ) can not be burned once a year. 

The result is that moral terms become technicalized, always in 
some degree, sometimes to such a degree that they are almost 
twisted out of any resemblance to their customary meaning. Yet 
the other aim of keeping them elastic is never entirely forgotten, 
and is often handsomely avenged. For a common phenomenon 
in the law reports is this. A line of decisions is traceable over a 
period which steadily tends to give a more and more rigid signifi- 
cation to a particular ethical term. Then comes a case in which 
the court, oppressed by the artificiality which has thus been pro- 
duced, dismisses most of the previous decisions as merely illus- 
trative of the phrase and holds that it must be given its natural 
meaning and construed according to the circumstances of each 
case. But that will not prevent the continued use of the prece- 
dents which have gone before this decision, nor will it stop the 
formation in the future of a new line of precedents destined to 
take the same course as the old line. Like an observation balloon 
under experiment, the moral idea is continually being pulled 
earthwards until it is too low to see much, and is then continu- 
ally released skywards where it may be too much in the clouds 
to see anything. So long as we have case law and so long as the 
judicial process is what it is, we shall never escape this oscillation 
between the extremes of useless freedom and mischievous techni- 
cality. If the happy mean is achieved it must be by accident as 
much as by anything else, for very few men have acute enough 
perception to see exactly where the mean lies, and the mean 
itself is often variable over a period of time. 

There is, then, scarcely any branch of case law which is directly 
under moral influences where those influences can be stated apart 
from stating the case law itself. Or, to put it in another way, 
wherever specific moral terms are used in case law, it is impossible 
to give them a sweeping meaning devoid of any technicality. We 
may set out to administer the law with “ moral justice” as a 
guide but we always find that it turns into “ justice according to 
law ” before we reach the journey’s end. And this is nearly as 
true of lay, as of professional, administration of the law. Ex- 
amples of such lay administrators are magistrates, jurors, and 
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executive officials acting under statutory powers. The magistrate 
is constantly kept in check by the justices’ clerk who is a pro- 
fessional lawyer and also by professional advocates in the court. 
Juries always act under the direction of the judge. Executive 
officials are almost always advised, or presided over, by profes- 
sional lawyers. 

One final word. Judges have this great advantage over those 
who are concerned with ethics purely as a science. If there is any 
moral question in the case before them, hard as it may be to resolve 
that question, they are likely to get every aspect of it argued on 
both sides before they have to make up their minds. Counsel 
are no more likely to miss this part of their case than any other. 
And if they have made any study of ethics as a science, they are 
not likely to present their case any the worse. 


Percy H. Winfield. 


St. Jouns COLLEGE, 
CAMBRIDGE, ENGLAND. 





136 HARVARD LAW REVIEW 


THE IDEAL ELEMENT IN AMERICAN JUDICIAL 
DECISION 


ia of the signs of the times in the science of law is recogni- 

tion of the significant rdéle of the ideal element, not merely 
in juristic thinking, but in the everyday administration of justice. 
Men tend to do what they think they are doing. Hence profes- 
sional and judicial ideals of the social and legal order are a de- 
cisive factor in legal development. Such ideals may be so gener- 
ally established, with the weight of authoritative tradition behind 
them, as to be a form of law in the strictest analytical sense. No 
consideration of “the pure fact of law” * takes account of the 
whole fact if it omits these authoritative legal materials. They 
are often quite as generally and authoritatively received as the 
legal precepts whose applications they determine, and shape and 
content they fix. Moreover, if many formulations of such ideals 
fail of acceptance, and many ideals are urged which remain wholly 
subjective and are never authoritatively received or established, 
the same is true of formulations of legal principles, of attempts to 
define the limits of legal standards, and of precise statements of 
rules of law. Everything which is urged in the name of the law 
does not succeed in establishing itself among the authoritative 
legal materials. Thus, merely from the analytical standpoint, we 
need to distinguish between those ideals which are received and 
established and have thus become a part of the “pure fact of 
law ” and those which might be called sources rather than forms 
of the ideal element of a given body of law — those which are 
being urged in current juristic or judicial or professional thought, 
and so are beginning to influence judicial action without determin- 
ing it. The ideal element should have the same thoroughgoing 
analytical study which has been given to the precept element. 
We should be studying whence come our received ideals and the 
newer formulations which are pressing upon tribunals. We should 
investigate how they have taken form and how they are used. 
Much study of legal precepts in action has missed effectiveness 
because it has ignored this element. 





1 Amos, A SysTEMATIC VIEW OF THE SCIENCE OF JURISPRUDENCE (1872) 18, 19. 
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Ideals to which American judges have sought or tended to make 
the traditional or enacted legal precepts conform may be ideals of 
the social order, of the end of law, or they may be ideals of the 
authoritative materials by which that order is maintained and 
the end is to be achieved. The latter are more articulate in the 
reports. Moreover, they reflect and help us to understand the 
former. Let us, then, look first at judicial ideals of the content of 
the precept element of our law; at judicial pictures of the mate- 
rials in which judges were to find the grounds of deciding cases. 
What did they take these materials to be? How did they con- 
ceive of the content of the body of legal precepts they were 
administering ? 

One way of looking at a body of legal precepts is ethical. Put 
in terms of “ natural law,” it finds natural law by reasoning on the 
basis of the “ nature of man.” That is, it assumes an ideal body 
of legal precepts derived by reason from an ideal of what a per- 
fect man would do and would not do. This is the classical natural 
law of the eighteenth century. It is often set forth in our intro- 
ductions to the study of law and in our elementary books.’ But 
our course of reported judicial decision began after it had lost its 
vogue and it seldom appears in our law reports. Usually, how- 
ever, the ethical approach thinks of “‘ the nature of justice ” or of 
“natural rights.” Nature here means ideal. The law is taken 
to be a body of reasonable precepts expressing an ideal of justice, 
or a body of precepts expressing an ideal of rights — an ideal of 
secured moral claims. The former is commonly given a content 
from a philosophical version of the historical common law, but 
sometimes from comparative law. The latter is likely to get a 
politico-legal content from the bills of rights. 

An example of an ethical natural law with comparative-law con- 
tent may be seen in Snedeker v. Warring.’ The question was as 
to whether a statue and a sundial had become fixtures. The ma- 
jority opinion goes into a long discussion of French authorities 
and says: “I think the French law, as applicable to statuary, is 
in accordance with reason and justice.” Being in accordance with 





2 Perhaps the fullest statements are in 1 Bt. Comm. 42; Witson, LECTURES ON 
Law c. 2 (r Worxs (1804) 55 et seq.) ; WALKER, AMERICAN Law (11th ed. 1905) 
§§ 10, 11. ‘ 

* 12 N.Y. 170 (1854), 


os 


$ 
4 
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reason and justice, it is declaratory of natural law and so is to be 
taken over as the law of New York, notwithstanding the consti- 
tutional provision adopting the common law as a system in that 
state.* Such use of comparative law was not uncommon in the 
formative era in the New York decisions,” but is unusual at so late 
a date as 1863. Ethical natural law with a philosophical-historical 
common-law content seemed to have a warrant in Blackstone’s 
tenth rule for interpretation of statutes and the dicta of Coke and 
Holt there cited.° It frequently uses the term “ common right 
and reason,” * but more commonly relies upon the nature of jus- 
tice (i.e., ideal of justice), or the “ nature of things ” (i.e., ideal 
of the moral and social order).* The “ natural rights ” way of 
thinking, the picture of a body of precepts securing ideal funda- 
mental interests, going back to Grotius by way of Blackstone, has 
been manifest chiefly since the Fourteenth Amendment ® in the 
construction of which it has played a great part. 





4 The provision is now Art. I, § 16 of the state constitution, originally Art. XXV 
of the constitution of 1777. At the time of this decision it was Art. I, § 17 of the 
constitution of 1846. 

5 I have collected some examples of this in a paper, The Influence of French 
Law in America (1908) 3 Itt. L. REv. 354, 355. 6 y BL. Comm. gr. 

7 E.g., Ham. v. M’Claws, 1 Bay 93, 98 (S. C. 1789); State Bank v. Cooper, 
2 Yerg. 599, 603 (Tenn. 1831) ; License Tax Cases, 5 Wall. 462, 469 (U. S. 1866). 

8 Johnson, J., in Fletcher v. Peck, 6 Cranch 87, 143 (U. S. 1810); Story, J., 
in Tarrett v. Taylor, 9 Cranch 43, 50 (1815) ; Hurtado v. California, 110 U. S. 516, 
535 (1884); Arndt v. Griggs, 134 U. S. 316, 321 (1890); Turpin v. Lemon, 187 
U. S. 51, 60 (1902) ; Watson v. Maryland, 218 U. S. 173, 177 (1910); Simon v. 
Southern Ry., 236 U. S. 115, 122 (1915); Holden v. James, 11 Mass. 396, 405 
(1814); Dash v. Van Kleeck, 7 Johns. 477, 502-09 (N. Y. 1811); Kent, C., in 
Gardner v. Newburgh, 2 Johns. Ch. 162, 166-67 (N. Y. 1816); Matter of Albany 
St., 11 Wend. 149, 151 (N. Y. 1834); Coates v. Mayor of New York, 7 Cow. 585, 
589 (N. Y. 1827); Taylor v. Porter, 4 Hill 140, 149 (N. Y. 1843) ; White v. White, 
5 Barb. 474, 484-85 (N. Y. 1849); Ervine’s Appeal, 16 Pa. St. 256, 263 (1851); 
State Bank v. Cooper, 2 Yerg. 599, 602-03 (Tenn. 1831). Cf. Baldwin, J., in Hoxie 
v. New York, N. H. & H. R. R., 82 Conn. 352, 359-60, 73 Atl. 754, 757-58 (1909) 
(rev’d by the Supreme Court of the United States, Mondou v. New York, N. H. & 
H. R. R., 223 U. S. 1 (1912)). 

9 See Pound, Liberty of Contract (1909) 18 Yate L. J. 454, 455-58, 464-68. 

10 E.g., United States v. Cruikshank, 92 U. S. 542, 554 (1875); Field, J., in 
Butchers’ Union Co. v. Crescent City Co., 111 U. S. 746, 756 (1884); West v. 
Louisiana, 194 U. S. 258, 263 (1904); Rogers v. Peck, 199 U. S. 425, 434 (1905); 
Ballard v. Hunter, 204 U. S. 241, 262 (1907); Franklin v. South Carolina, 218 
U. S. 161, 164-65 (1910); American Ry. Express Co. v. Kentucky, 273 U. S. 269, 
273 (1927); Brandeis, J., dissentiente, in Whitney v. California, 274 U. S. 357, 373 


goverr 
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A closely related type of thinking postulates a religious natural 
law. It is conceived in terms of an ideal of a Christian society, 
and of the legal precepts which ideally would obtain in such a 
society.** Some historical warrant has been sought for it in the 
proposition that Christianity was part of the common law.”* This 
might well mean that the common law presupposed a Christian so- 
ciety and hence its received ideals were those of such a society.*® 
There are, however, obvious difficulties with such an ideal as one 
received as part of the authoritative legal materials in an Ameri- 
can state.* It has never had much currency. 

One might well style the type which has been most in evidence 
in American decisions a political natural law. In one form it 
proceeds upon the nature (7.e., ideal) of a political society, com- 
monly referring to the “social compact,” which is frequently 
cited with assurance as being given us as authoritatively in all its 
details as the Statute of Wills.” Sometimes it goes on the nature 





(1927) ; Commonwealth v. Perry, 155 Mass. 117, 125, 28 N. E. 1126, 1128 (1891); 
People v. Marx, 99 N. Y. 377, 386 (1885). 

11 An extreme example is Turney, J., in Lanier v. Lanier, 5 Heisk. 462, 472 
(Tenn. 1871): ‘“‘ Now I must elect between a statutory regulation demoralizing in 
its every influence and tendency, encouraging a system of kin to free-loveism, and 
an express divine law. I do not hesitate to disregard the one and observe the 
other, adopting the language of Blackstone, book 1, p. 42, as expressive of my con- 
viction of the obligation of law. 

“*Upon these two foundations, the law of nature and the law of revelation, 
depend all human laws — that is to say, no human laws should be suffered to con- 
tradict these.” An argument for this type of natural law is made in Stevens, 
Christianity and Law (1915) 49 Am. L. Rev. 1. 

12 See Story, J., in Vidal v. Girard, 2 How. 127, 198 (U. S. 1843) ; Updegraph v. 
Commonwealth, 11 Serg. & R. 394 (1824); Zeisweiss v. James, 63 Pa. St. 465 
(1870). 

13 Kent, C. J., in People v. Ruggles, 8 Johns. 290, 294-95 (N. Y. 1811) ; Doe, J., 
in Hale v. Everett, 53 N. H. 9, 202-11 (1868) ; Commonwealth v. Kneeland, 20 Pick. 
206, 220-21 (Mass. 1838). 

14 Doe, J., in Hale v. Everett, 53 N. H. 9, 208-11 (1868); Bloom v. Richards, 
2 Ohio St. 387 (1853); Jefferson’s Note, 2 Jeff. 137-42 (Va. 1772). 

15 Vanhorne’s Lessee v. Dorrance, 2 Dall. 304, 310 (U. S. 1795); Fletcher v. 
Peck, 6 Cranch 87, 135, 139 (U. S. 1810) ; Goshen v. Stonington, 4 Conn. 209, 225 
(1822) ; Welch v. Wadsworth, 30 Conn. 149, 155 (1861); Wheeler’s Appeal, 45 
Conn. 306, 315 (1877); Regents of the University of Maryland v. Williams, 9 Gill 
& J. 365, 408-09 (Md. 1838). Cf. Webster, arguendo, in Dartmouth College v. 
Woodward, 4 Wheat. 518, 581 (U. S. 1819): “The general rules which govern 
society.” Choate, arguendo, in Pollock v. Farmers’ Loan & Trust Co., 157 U. S. 
429, 532, 534 (1895), puts it on the basis of the nature (i.e., ideal) of civilized 
government. 
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(i.e., ideal) of American institutions.’ Usually it is put more 
universally as drawn from the nature (7.e., ideal) of “ free insti- 
tutions ” or of “ republican government.” *’ This ideal is taken 
to exclude all capricious, arbitrary, or unreasonable legislative or 
administrative action, and the phrase “ due process of law ” has 
been construed to be declaratory thereof.’* This is so universally 





16 Holden v. James, 11 Mass. 396, 405 (1814); Sohier v. Massachusetts Gen. 
Hospital, 3 Cush. 483, 493 (Mass. 1849); Gillilan v. Gillilan, 278 Mo. 99, 111-13, 
212 S. W. 348, 349-51 (1919); State v. Moores, 55 Neb. 480, 490, 76 N. W. 175, 
177-78 (1898). In Gillilan v. Gillilan primogeniture in estates tail is held “ con- 
trary to the theory on which this and other commonwealths were built.” The 
statute read: “ And the remainder shall pass in fee simple absolute to the person 
to whom the estate-tail would, on the death of the first grantee, devisee or donee 
in tail, first pass according to the course of the common law.” 278 Mo. at 112, 
212 S. W. at 350. Such a provision had been held elsewhere to adopt primogeni- 
ture, giving the first taker an estate for life and the common-law heir in tail a fee 
simple. Wight v. Thayer, 1 Gray 284, 286 (Mass. 1854). Cf. also Ives v. South 
Buffalo Ry., 201 N. Y. 271, 287, 94 N. E. 431, 437 (1911). 

17 Chase, J., in Calder v. Bull, 3 Dall. 386, 388-89 (U. S. 1798); Terrett v. 
Taylor, 9 Cranch 43, 50-51 (U. S. 1815); Wilkinson v. Leland, 2 Pet. 627, 658 
(U. S. 1829) ; St. Louis v. The Ferry Co., 11 Wall. 423, 429 (U. S. 1870) ; Field, J., 
in Slaughter House Cases, 16 Wall. 36, 95 (U. S. 1872); Miller, J., in Loan Ass’n 
v. Topeka, 20 Wall. 655, 663-64 (U. S. 1873); Monongahela Navigation Co. v. 
United States, 148 U. S. 312, 324 (1893); Chicago, B. & Q. R. R. v. Chicago, 166 
U. S. 226, 235-41 (1897) ; Holden v. Hardy, 169 U. S. 366, 389 (1898) ; Madison- 
ville Traction Co. v. St. Bernard Mining Co., 196 U. S. 239, 251-52 (1905); In re 
Dorsey, 7 Port. 293, 377-78 (Ala. 1838); Jeffers v. Fair, 33 Ga. 347, 367 (1862); 
Regents of the University of Maryland v. Williams, 9 Gill & J. 365, 408-09 (Md. 
1838); State v. Barker, 116 Iowa 96, 105, 89 N. W. 204, 206 (1902); State v. 
Nemaha County, 7 Kan. 542, 555-56 (1871) ; Holden v. James, 11 Mass. 396, 405 
(1814) ; Commonwealth v. Perry, 155 Mass. 117, 121, 28 N. E. 1126, 1127 (1891); 
White v. White, 5 Barb. 474, 484-85 (N. Y. 1849); Benson v. Mayor, 10 Barb. 
223, 245 (N. Y. 1850); Nunnemacher v. State, 129 Wis. 190, 197-202, 108 N. W. 
627, 628-30 (1906). In Jeffers v. Fair, this ideal was made to read an extreme 
doctrine of states’ rights into the Confederate constitution, without regard to any 
specific language of that instrument. 

18 Bradley, J., in Davidson v. New Orleans, 96 U. S. 97, 107 (1877); Ex parte 
Wall, 107 U. S. 265, 303 (1882) ; Field, J., in Butchers’ Union Co. v. Crescent City 
Co., 111 U. S. 746, 759 (1884); Barbier v. Connolly, 113 U. S. 27, 31 (1885); 
Vick Wo v. Hopkins, 118 U. S. 356, 369-70 (1886) ; Leeper v. Texas, 139 U. S. 462, 
468 (1891) ; Lawton v. Steele, 152 U. S. 133, 137 (1894) ; Dobbins v. Los Angeles, 
195 U.S. 223, 236 (1904) ; Chicago, B. & Q. R. R. v. McGuire, 219 U. S. 549, 569 
(1911) ; Truax v. Corrigan, 257 U. S. 312, 332 (1921) ; Barbour v. Louisville Board 
of Trade, 82 Ky. 645, 648 (1884); Sears v. Cottrell, 5 Mich. 251, 281 (1858); 
Stewart v. Palmer, 74 N. Y. 183, 190 (1878) ; In re Jacobs, 98 N. Y. 98, 110 (1885) ; 
Williams, J. in State v. , 1 Hayw. 28, 29-30 (N. C. 1794) ; Norman v. Heist, 
5 Watts & S. 171, 173 (Pa. 1843); Dunn v. City Council, Harper 189, 199 (S. C. 
1824) ; State Bank v. Cooper, 2 Yerg. 599, 611 (Tenn. 1831). 
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received and so completely established in American constitutional 
law that we may well say the ideal has formulated a standard for 
judging of legislative and administrative action. If this construc- 
tion has a historical background in the contests between the Stuart 
kings and the courts, Coke’s Second Institute, and the contests be- 
tween the colonists and the Crown and Parliament, yet it should 
be noted that history gave us nothing more than a doctrine of 
holding the ministers and agents of the Crown to the legal limits 
of their authority, refusal to give effect to royal assumption of the 
powers of Parliament, and an assertion of judicial limitations 
upon legislative power. The interpretation of the limits imposed 
upon the federal and state governments by constitutional provi- 
sions for due process of law, as securing against arbitrary and 
unreasonable exercise of powers, is derived not from the historical 
materials of Anglo-American public law, but from an ideal of 
political action in the commonwealths of the new world. 

Closely related to the political philosophical natural law is an 
economic philosophical type in which the doctrine of laisser faire, 
as set forth in the classical political economy, is taken as the ideal 
of an economic order under an American constitution, and con- 
stitutional guarantees are taken to be declaratory thereof. In- 
deed, in the statement which has had the most influence, Field, J., 
quoted from Adam Smith’s Wealth of Nations.*° This ideal of 
the economic order, as a legal ideal, to be used as the background 
of interpreting a constitution, was put in almost the very language 
of the nineteenth-century texts on economics in an advisory opin- 
ion by the Supreme Judicial Court of Maine in 1871.” After this 
statement of the classical economic doctrine, it is said: ‘“‘ The less 
the state interferes with industry, the less it directs and selects 
the channels of enterprise, the better. There is no safer rule than 
to leave to individuals the management of their own affairs. 
Every individual knows best where to direct his labor, every capi- 
talist where to invest his capital. If it were not so, as a general 
tule, guardians should be appointed, and who would guard the 
guardians? ”* There are many other examples in the books.” 





19 Butchers’ Union Co. v. Crescent City Co., 111 U. S. 746, 756-57 (1884). 

20 Opinion of the Justices, 58 Me. 590, 597. 21 Td. at 598. 

*2 Peckham, J., in Lochner v. New York, 198 U. S. 45, 57 (1905); State v. 
Haun, 61 Kan. 146, 161, 59 Pac. 340, 345 (1899); O’Brien, J., in People v. Coler, 
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Another mode of thinking puts an ideal form of the historically 
given common law as natural law and takes constitutions and 
statutes to be declaratory thereof. Applied to legislation, it is 
expressed in the doctrine that statutes in derogation of the com- 
mon law are to be strictly construed.** Applied to constitutions, 
it conceives that idealized principles of the traditional law are 
guaranteed by the bills of rights and are beyond the reach of leg- 
islative innovation.** ‘Two typical cases are the decisions upon 





166 N. Y. 1, 14-17, 59 N. E. 716, 720-21 (1901), Landon, J., 166 N. Y. at 23, 59 
N. E. at 723; Dodge, J., in State v. Kreutzberg, 114 Wis. 530, 536-37, 90 N. W. 
1098, 1100-01 (1902). 

In People v. Coler, O’Brien, J., says that the “ maxim that the government gov- 
erns best which governs the least” as an idea “ was always present to the minds 
of the men who framed the Constitution, and it is proper for courts to bear it in 
mind when expounding that instrument.” 166 N. Y. at 14, 59 N. E. at 720. The 
eighteenth-century jurists and publicists held to a natural-law creed in which it 
was a prime article that the reason of the lawmaker could discover and formulate 
the details of a perfect code. To attribute to them the nineteenth-century dis- 
trust of legislation is to read a nineteenth-century ideal into eighteenth-century 
natural law as well as into the constitutions. As Mr. Justice Holmes put it, 
the constitutions are made to declare, not the doctrines current when they were 
enacted, but Herbert Spencer’s Social Statics. Lochner v. New York, 198 U. S. 45, 
75 (1905). 

23 As to this doctrine and its history, see Pound, Common Law and Legisla- 
tion (1908) 21 Harv. L. Rev. 383, 386-402. 

24 Miller, J., in Pumpelly v. Green Bay Co., 13 Wall. 166, 177 (U. S. 1871); 
McKenna, J., dissentiente, in Arizona Employers’ Liability Cases, 250 U. S. 400, 
437 (1919); Taylor v. Porter, 4 Hill 140, 144-47 (N. Y. 1843); Ives v. South 
Buffalo Ry., 201 N. Y. 271, 287-89, 293-96, 298, 94 N. E. 431, 436-38, 439-40, 441 
(1911); Durkin v. Kingston Coal Co., 171 Pa. St. 193, 202-03, 33 Atl. 237, 241 
(1895) ; State v. Simons, 2 Speers 761, 767 (S. C. 1844). In Arizona Employers’ 
Liability Cases, McKenna, J., says: “ It seems to me to be of the very foundation 
of right —- of the essence of liberty as it is of morals —to be free from liability if 
one is free from fault. It has heretofore been the sense of the law and the sense 
of the world, pervading the regulations of both, that there can be no punishment 
where there is no blame.” 250 U. S. at 436. See also Baldwin, J., in Hoxie v. 
New York, N. H. & H. R. R., 82 Conn. 352, 359-60, 73 Atl. 754, 757-58 (1909): 
“ At common law a servant cannot recover from his master for injuries received 
from the negligence of a fellow-servant, acting in the same line of employment. 
This is a part of that general American common law, resting upon considerations 
of right and justice that have been generally accepted by the people of the United 
States, in administering which, in any State, the Federal courts have not deemed 
themselves bound by the judicial decisions of that State as to what, according to 
its common law, are the limits of that doctrine there. . . . The common law had 
established the fellow-servant doctrine upon two main considerations: one, that 
above mentioned, viewing it as a rule of justice; and the other, viewing it as 4 
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the first Married Women’s Acts in the fore part of the nineteenth 
century and the earlier decisions upon Workmen’s Compensation 
or Employers’ Liability Acts in the present century. To this day 
the law as to legal transactions of married women is made difficult 
by the attitude taken by the courts when these acts first came be- 
fore them.”® It is significant to compare the way in which the op- 
eration of these statutes was held down, as in derogation of the 
common law, with the willingness of the courts to go beyond the 
letter of the statutes in giving effect to laws abrogating or alter- 
ing rules of the feudal property law.*° The ideal of an American 
society, in the minds of the judges, pictured a simple ownership 
of land freely transferable, as the chief asset of a pioneer society, 
relieved of rules appropriate to a society ruled by great land- 
owners, and devolving at death in the same way in which personal 
property was distributed. It also pictured women as in the home, 
not about in the world entering into all manner of legal transac- 
tions. The one set of statutes conformed to the picture and was 
given the fullest effect. The other did not and was held down 
in operation. Both were in derogation of the common law. But 
it is significant that the doctrine of strict construction of statutes 


in derogation of the common law was not applied to the laws 
which overhauled the law of real property and purged it of 
archaisms. Married Women’s Acts were no more radical in their 
departure from the common law than the statutes which made over 
descent of land. The difference in judicial treatment is not to be 


explained analytically by the common-law canons of interpre- 
tation. 





rule of policy, in that it tended to make each servant more watchful of his fellows, 
and thus to promote the safety of all, as well as the efficiency of their common 
work, 

“ Congress has now seen fit to give an action, where the common law denied it. 
It makes a demand legal, which the common law deemed impolitic. It is not 
lightly to be presumed that these provisions were intended to found original pro- 
ceedings in the courts of the States, and to lay down for them new rules not only 
of right and policy but of procedure.” 

25 See the discussion in TrrFANY, Persons AND Domestic RELATIONS (3d ed. 
1921) §§ 82-83. 

*6 Note, e.g., the way in which the court went beyond the statute in reforming 
the law as to estates tail in Gillilan v.‘Gillilan, 278 Mo. 99, 111-13, 212 S. W. 
348, 349-51 (1919). Compare with this the attitude of the same court toward a 
Married Women’s Act in Leete v. State Bank, 115 Mo. 184, 21 S. W. 788 (1893). 
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When Married Women’s Acts first came before the courts, they 
were looked at jealously with respect to rights of husbands,” just 
as Workmen’s Compensation and Employers’ Liability Acts were 
at first held unconstitutional for want of due process of law as in- 
fringing the liberty and taking away the property of employers. 
It would have been quite possible to uphold Married Women’s 
Acts as adopting the equitable as against the common-law view 
with respect to the property of Married Women and so not de- 
priving husbands of substantial vested rights but giving the sub- 
stantial claims of the wife better security than could be afforded 
in equity. That seems to have been the theory on which the 
statutes were drawn — “ An Act for the More Effectual Protec- 
tion of the Property of Married Women.” ** In the same way 
the Workmen’s Compensation and Employers’ Liability Acts 
might have been upheld, as in the event they came to be, on more 
than one common-law analogy, notably that of liability without 
fault for the torts of a servant or agent.”® In each case the courts 
were moved to choose one starting point rather than the other 
by an ideal of the social and legal order with which the statutes 
were felt to be out of accord. 





27 E.g., Erwin v. Puryear, 50 Ark. 356, 7 S. W. 449 (1887) ; Farrell v. Patterson, 
43 Ill. 52, 58 (1867) ; Coombs v. Read, 16 Gray 271 (Mass. 1860) ; Carter v. Carter, 
14 Smedes & M. 59 (Miss. 1850) ; Leete v. State Bank, 115 Mo. 184, 21 S. W. 788 
(1893) ; Westervelt v. Gregg, 12 N. Y. 202 (1854); White v. White, 5 Barb. 474 
(N. Y. 1849). 

28 N. Y. Laws 1848, p. 307. See 1 SPENCE, EQUITABLE JURISDICTION OF THE 
Court GF CHANCERY (1846) 596-97. 

29 Holmes, J., in Arizona Employers’ Liability Cases, 250 U. S. 400, 432 (1919). 
The assertion of Werner, J., in Ives v. South Buffalo Ry., 201 N. Y. 271, 293; 
94 N. E. 431, 439 (1911), that “ when our Constitutions were adopted it was the 
law of the land that no man who was without fault or negligence could be held 
liable in damages for injuries sustained by another” overlooks well established 
common-law liabilities without fault which have always obtained in New York. 
An owner of cattle is “ bound at his peril” to keep them from trespassing. Tona- 
wanda R. R. v. Munger, 5 Denio 255, 267 (N. Y. 1848). An infant too young to 
have fault imputed to him is liable in tort. Bullock v. Babcock, 3 Wend. 391 
(N. Y. 1829). A lunatic, who would not be responsible criminally, is liable for tort. 
Williams v. Hayes, 143 N. Y. 442 (1894). One who carries on blasting operations 
is held for resulting damage without regard to fault. Sullivan v. Dunham, 161 
N. Y. 290 (1900). The proposition that there can be no liability without fault was 
not an established common-law principle. It was an ideal of what the law of 
torts should be, drawn from Continental metaphysical-historical jurisprudence, by 
which the analytical and historical jurists of the last century were seeking to make 
over the law. See Pounp, INTERPRETATIONS OF LecaL History (1923) 34-37: 
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In contrast to the ethical ideal which derived from eighteenth- 
century natural law, and the political ideal, closely connected in 
its development with the historical and metaphysical thought of 
nineteenth-century jurists, a picture of law as a body of logically 
interdependent precepts, authoritatively established, and self- 
sufficient without the need of ideals, had much vogue in the last 
century. It goes back to the medieval academic conception of 
the Corpus Juris as a complete and authoritative body of rules, to 
be interpreted and applied by a logical process, and admitting 
only of development by an authoritative technique. From this 
standpoint the nineteenth-century analytical jurists took the sci- 
ence of law to be a mere comparative anatomy of developed sys- 
tems of legal precepts. They rigidly excluded all questions of 
what ought to be. Any ethical consideration was irrelevant. 
Jurist and lawyer and judge were concerned only with “ the pure 
fact of law.” Law was an aggregate of laws, logically interde- 
pendent and self-sufficient for yielding grounds of decision for 
any case when logically manipulated. Of late this conception of 
the science of law and its ideal of the legal order have been under 
vigorous attack from many sides. We see clearly enough today 
that the analytical jurist’s logically interdependent body of pre- 
cepts conforming to a universal plan and potentially covering 
every conceivable case is not in the least a “ pure fact.” It is an 
ideal. It is a picture of law as it is conceived it ought to be. It is 
no more a fact than the body of ethically ideal precepts discov- 
erable by reason believed in by jurists in the eighteenth century. 
The analytical jurist does not discover a universal plan of which 
each particular legal precept as it actually obtains is a part, as, for 
example, one of the fragments is part of a picture puzzle. He sets 
up a logical plan which will explain as much as possible of the ac- 
tual administration of justice, and criticizes the unexplained re- 
mainder for logical inconsistency therewith. 

For example, such books as Gray’s Restraints Upon Alienation 
of Property, or Gray on The Rule Against Perpetuities, did not 
State legal precepts which actually obtain just as they obtain in 
any one jurisdiction at any one exact time. They set forth the 
author’s conception of what legal precepts ought to obtain in an 
ideal common-law jurisdiction in which there was an ideal logi- 
cally interdependent body of legal precepts upon these subjects, 
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logically deducible from the classical common-law authorities. 
No such system exists anywhere, nor did it ever exist. To postu- 
late such a system serves excellently to organize and make avail- 
able the authoritative materials of legal decision. But the postu- 
lated logically ideal system is no more “ pure fact of law ” than a 
historically derived ideal system, or a philosophically constructed 
ideal system. Moreover, such books postulate traditional ideas 
of the end of law which give content to the abstract precepts which 
they conceive to be the “ pure fact of law.” Thus in the preface 
to the second edition of his Restraints Upon Alienation *° Profes- 
sor Gray tells us that his critique of the decisions as to spend- 
thrift trusts proceeds on a philosophical theory of the end of law 
which is assumed to be a cardinal principle of the common law. 
This “ principle” may or may not be an authoritatively received 
ideal, established as part of our legal tradition. At any rate, it is 
generically the same as the ethical ideals and political ideals above 
considered. It is a philosophical-economic conception to which it 
is conceived the phenomena of the administration of justice ought 
to conform. 

This analytical ideal, when looked at in comparison with the ethi- 
cal and political ideals of law, proves at bottom to be political.” 
It is an ideal of a legal order in an ideal political society in which 
relations are governed, conduct is regulated, and differences are 
adjusted by fixed rules, attaching definite detailed consequences 
to definite detailed states of fact, and of uniform application, so 
that every personal element in the administration of justice is 
eliminated. It pictures a legal order as part of the political order 
pictured by the type of political natural law which has given con- 
tent to the phrase “ due process of law.”’ For that type of juristic 
and judicial thinking has behind it an ideal of a political society 
in which governmental power of every sort is wielded upon careful 
weighing of all the interests involved and a reasoned striving to 
give effect to all of them; in which, therefore, arbitrary or capri- 
cious selection of the interests to be recognized or secured, and 
securing of some without regard to the effect upon others, does not 
take place. 





80 Gray, RESTRAINTS UPON ALIENATION OF PROPERTY (2d ed. 1895) xviii, xix. 
81 This is to be expected where English legal traditions, as contrasted with Con- 
tinental, prevail. See Pounp, INTERPRETATIONS OF LEGAL History (1923) Lect. 3- 
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On a survey of the different ideals of the end of law or of politi- 
cally organized social control, and so of what the legal order and 
particular legal precepts should be in view thereof, which have 
governed in the decisions of American courts, in one line they 
seem to come down on the one hand to a picture of a pioneer, 
rural, agricultural society of the fore part of the last century, in 
which the operations of government are limited to the necessary 
minimum of the general seeurity. From this point of view, we 
must start from jealousy of all political power. On the other 
hand, they seem to come to a picture of a sovereign people, with 
the unlimited authority ascribed by Coke ** to Parliament and by 
Blackstone ** to “‘ that absolute despotic power which must in all 
governments reside somewhere.” From this point of view we 
must start with faith in the power of this sovereign people, 
through its political organs, to do things for the advancement of 
social ends. In another line they come down to an ideal of sta- 
bility of the economic order, as one based on free competitive ac- 
quisition and security of acquisitions, and of a maximum of free 
individual self assertion as the highest good.** The two features 
of this picture are not always in accord. But the attempt is con- 
stant to reconcile them in action by conceiving of a stable eco- 
nomic order in which there shall be a maximum of free competitive 
self assertion within the limits of that order. It will not escape 
notice that these ideals must be compared with the actual societies 
of which they endeavor to furnish a picture, and that they raise 
the question of values to which we continually come back as one 
of the ultimate problems of the social sciences. 

To show that these ideals are by no means wholly realized in 
practice in the course of judicial decision does not dispose of them. 
Let me repeat it. They, or some of them, are as much a part of 
the authoritative traditional legal materials by which justice is 
administered as the authoritative starting points for legal reason- 
ing which are chosen by reference to them, or the authoritative 
rules which are selected, interpreted and applied to conform to 
them. An ideal of the end of law, and hence of what legal pre- 





82 4 INsT. 36. 

83 7 Br. Comm. 161. 

34 See the formulation of this ideal in Carter, Law: Its Oricin, GROWTH AND 
Function (1907) 337. 





148 HARVARD LAW REVIEW 


cepts should be and how they should be applied, set forth by 
Kent *° and Story,** developed by Cooley,*’ applied to new areas 
of the law by Dillon,** and constantly recurring in the cases as the 
avowedly determining element in judicial decision, is too signifi- 
cant a phenomenon to be overlooked in a scientific account of 
American law. The existence of such ideals as legal materials — 
as one authoritative form which legal materials may take, or as 
sources in Professor Gray’s sense,*® ¢.e., authoritative raw mate- 
rials of judicial decision — should be recognized. Their history 
should be traced as we trace the history of legal precepts. Their 
operation in action should be studied as we study the operation in 
action of legal precepts. In the past philosophical jurisprudence 
has been concerned with the ethical and philosophical bases of 
legal institutions and legal precepts and the principles and method 
of criticism of legal institutions and precepts with reference to those 
bases. Today we should be employing philosophical method in 
jurisprudence to set off and criticize the ideal element in systems 
of developed law, to organize that element, as in the last century 
we organized the precept element, to give it definiteness, and to 
work out a critique no less assured and thorough than that to 


which the apparatus of rules and doctrines has long been 
subjected. 


Roscoe Pound. 
Harvarp Law ScHOOL. 





85 Dash v. Van Kleeck, 7 Johns. 477 (N. Y. 1811); 1 Kent, Comm. 455. 

36 Wilkinson v. Leland, 2 Pet. 627, 658 (U. S. 1829). 

37 CONSTITUTIONAL Lim_iTATIONS (1st ed. 1868, 8th ed. 1927) c. 11. 

88 MunIcIPAL CorPoRATIONS (1st ed. 1872, 3d ed. 1881) §§ 104-05. 

39 It is the logical outcome of Professor Gray’s position to put judicial decisions 
themselves as sources since they are raw materials for subsequent decisions. My 
proposition is that some ideals are as authoritative as the rules announced in 
decisions. 
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Mr. Justice BRANDEIS.—In the admiration and appreciation of 
Mr. Justice Brandeis the entire legal profession joins. His stimulating 
opinions, whatever their subject, evoke serious consideration and pro- 
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found respect from all who are interested in the law. But to our 
veneration and esteem is added a more intimate sense of pride and af- 
fection. Elected on March 21, 1889, as one of our. first Trustees, his 
official connection with the Review continued until 1920. It is a source 
of peculiar satisfaction that his name appears as one of the incorporators 
of the Harvard Law Review Association in 1902. And despite the 
abiding effect of his direct contact a deeper if less tangible imprint may 
be found in the reflection in our pages, incomplete though it is, of his 
influence on the law. On the happy occasion of his seventy-fifth birth- 
day, the Editors of the Harvard Law Review gratefully dedicate this 
number to Mr. Justice Brandeis. 





THE PATENT MONOPOLY AND PATENT Poots: THE END OF ONE AND 
THE BEGINNING OF THE OTHER. — In 1909, the Supreme Court decided 
in Leeds & Catlin Co. v. Victor Talking Machine Co.' that an unlicensed 
manufacturer could be enjoined from supplying unpatented disc records 
intended to be used in a patented combination consisting of a stylus 
moving in the grooves of the record. The Court considered each re- 
placement of the record a reconstruction of the patented combination. 
It declared the earlier decision in the Paper Roll case * inapplicable; 
there it was held not to be an infringement to supply unpatented paper 
rolls to be used in a patented bathroom fixture. An implied license to 
replace was said to exist where one of the elements of the combination 
was of a perishable nature.* But on the ground that the phonograph 
record was not perishable, it was distinguished from the paper roll. 
More significant, the paper roll was considered a passive element merely 
to be used with the mechanical device; ° no license would be implied 
where the element, like the record, was a dynamic part of the com- 
bination essential to the practice of the invention. In view of the 
emphasis on the latter distinction,® some surprise seems to have been 
caused * by the decisions in Carbice Corp. of America v. American 
Patents Development Corp.® and Radio Corp. of America v. Lord® 





1 213 U. S. 325 (1909). 

2 For a discussion of this doctrine of contributory infringement, see (1931) 
40 VALE L. J. 1328; cf. Cortelyou v. Johnson, 207 U. S. 196 (1907); see note 32, 
infra. 

8 Morgan Envelope Co. v. Albany Perforated Wrapping Paper Co., 152 U. S. 
425 (1894). 

4 See id. at 434-35; cf. Wilson v. Simpson, 9 How. 109 (U. S. 1850) ; Cotton- 
Tie Co. v. Simmons, 106 U. S. 89 (1882). 

5 See Leeds & Catlin Co. v. Victor Talking Machine Co., 213 U. S. 325, 335 
(1909). 

6 The tenuous distinction between passive and dynamic elements proved diffi- 
cult to apply. See note 32, infra. 

7 See McCormack, Restrictive Patent Licenses and Restraint of Trade (1931) 
31 Cor. L. REv. 743. 

8 283 U. S. 27 (1931). The novelty of the complainant’s invention consisted 
in preserving the life of the refrigerant, the solid carbon dioxide, by placing it in 
the center of the things to be preserved. The invention, by multiplying the effi- 
ciency of the refrigerant about fifteen times, made the use of the very expensive 
solid carbon dioxide commercially feasible for the first time. The patent was sub- 
sequently held void for want of novelty and invention. 283 U.S. 420 (1931). 

® A temporary injunction was denied in 24 F.(2d) 565 (D. Del. 1929), aff'd, 
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holding that attempts to exclude all but the patentee from supplying 
the unpatented solid carbon dioxide for a patented refrigerating pack- 
age, or the unpatented audion tube for the initial manufacture of a 
patented radio set, either by license notice or by contract, were illegiti- 
mate extensions of the monopoly granted by letters patent. A survey 
of the decisions subsequent to the Talking Machine case, however, goes 
far to explain this apparent change of attitude. 

After the passage of the Sherman Act *° at least one device remained 
by which the powers of monopoly might be openly exercised with the 
apparent sanction of the law. The patent statute gives the patentee 
the exclusive right to make, vend, and use his invention.‘ If the 
patentee could exclude entirely, why could he not impose any arbitrary 
conditions on a license to use his invention? Early geographical,'* 
time,’* and purpose restrictions ** on licenses were innocent enough — 
they involved control over nothing beyond the scope of the patent 
itself. But the dangerous, if plausible, logic that the whole contains all 
of its parts was applied in the notorious Button Fastener case ** in sus- 
taining the legality of a provision that all unpatented supplies be pur- 
chased from the licensor as a condition upon the right to use the 
invention. 

The extensive exploitation of the “ tying clause ” *® during the next 
twenty years seemed so obviously to conflict with the policy of the 
Sherman Act that by 1912 only a bare majority of the Supreme Court 





28 F.(2d) 257 (C. C. A. 3d, 1928), certiorari denied, 278 U. S. 648 (1928). A 
permanent injunction was granted, 35 F.(2d) 962 (D. Del. 1929), aff'd, sub nom. 
Radio Corp. of Am. v. De Forest Radio Co., 47 F.(2d) 606 (C. C. A. 3d, 1931), 
certiorari denied, U. S. Sup. Ct., April 29, 1931. The Radio Corporation of 
America by means of various license agreements in a patent pool obtained control 
of about 70% of the field of tuned radio frequency receiving sets. It licensed the 
De Forest Company to manufacture instruments employing this circuit. Appended 
to the license agreement was a contract between the licensor and the licensee in 
which the Radio Corporation agreed to supply and the De Forest Company to 
buy all the unpatented audion tubes necessary to make these sets initially operative. 
The validity of this contract was attacked under § 3 of the Clayton Act, as a con- 
tract for the sale of goods on condition not to deal in the goods of a competitor. 
Although this case came up under the Clayton Act, and the Carbice case was a 
suit for contributory infringement, both involved the same basic issue: the de- 
cision in both must ultimately have depended on whether the power to dictate 
what unpatented elements should go into the patented combination was within the 
legitimate ambit of the patent monopoly. See note 29, infra. 

10 26 STAT. 209 (1890), 15 U.S. C. § 1 (1926). 

11 16 Stat. 201 (1870), 35 U. S. C. § 40 (1926). In Continental Paper Bag Co. 
v. Eastern Paper Bag Co., 210 U. S. 405 (1908), it was held that the power to ex- 
clude might be exercised even though the patentee himself never practised the 
invention. 

12 In Rubber Co. v. Goodyear, 9 Wall. 788 (U. S. 1869), a condition limiting 
the licensee’s right to manufacture to his own establishment was upheld. 

13 In Mitchell v. Hawley, 16 Wall. 544 (U. S. 1873), the patentee, through his 
licensee, restricted the use of purchasers of the machine to the term of the patent. 

14 In Rubber Co. v. Goodyear, 9 Wall. 788 (U.S. 1869), a condition limiting 
the licensee’s right to use the invention for the manufacture of a particular class of 
goods only was enforced. 

15 Heaton-Peninsular Button Fastener Co. v. Eureka Specialty Co., 77 Fed. 
288 (C. C. A. 6th, 1896). ‘ 

16 Many examples are to be found in Stevens, UNFAIR CoMPETITION (1917) 
c. IV; VaucHan, Economics oF Our Patent System (1925) c. IV. 
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could be persuaded to follow the Button Fastener case in Henry v. A. B. 
Dick Co." Naturally Congress investigated.** Section 3 of the Clay- 
ton Act *® was one result. And though the Act was not directed in terms 
at licenses, in 1917 in the Motion Picture Patents case *° the Supreme 
Court, with a changed personnel, roundly denounced all tying clauses 
as a violation of the spirit if not of the letter of the Clayton Act and 
declared that a patent could not be used as a cover to gain even a partial 
monopoly over matter outside its scope.”* 

To what extent might the patentee exercise his control over the 
patented invention itself? The Harrow case ** had early decided that he 
might dictate the price at which his licensee should sell —a decision 
proceeding from “the whole-includes-its-parts ” logic of the Button 





17 224 U. S. 1 (1912). 

18 See H. R. Rep. No. 1161, 62d Cong. 2d Sess.; H. R. Rep. No. 1082, 63d 
Cong. 2d Sess. (Oldfield Reports); H. R. Rep. No. 627, 63d Cong. 2d Sess., 
(Judiciary Committee Report on H. R. 15927, The Clayton Act) at 10; SEN. Rep. 
No. 698, 63d Cong. 2d Sess. (Judiciary Committee Report on The Clayton Act) 
at 6; H. R. Rep. No. 1168, 63d Cong. 2d Sess. (Conference Committee Report). 

19 38 Stat. 730 (1914), 15 U.S. C. § 14 (1926). It declared it unlawful for any 
person engaged in interstate commerce “to lease or make a sale or contract for 
sale of goods, . . . whether patented or unpatented, . . . on the condition, agree- 
ment or understanding that the lessee or purchaser thereof shall not use . . . the 
goods . . . of a competitor or competitors of the lessor or seller, where the effect 

. . may be to substantially lessen competition or tend to create a monopoly in 
any line of commerce ”. 

20 Motion Picture Patents Co. v. Universal Film Mfg. Co., 243 U. S. 502 
(1917). 

21 The apparent conflict between the patent monopoly and the policy of the 
anti-trust acts is an old story. The Supreme Court has purported to base its 
decisions on the language of the patent statute. See Motion Picture Patents Co. 
v. Universal Film Mfg. Co., 243 U. S. 502, 511-12 (1917). The unsatisfactory 
nature of this logic in the “tying clause’ cases has been demonstrated. See 
Powell, The Nature of a Patent Right (1917) 17 Cox. L. Rev. 663. The validity 
of the inference that the power to exclude entirely includes the power to license 
on arbitrary conditions, can not be determined from the wording of the statute; it 
must be ascertained by considerations of policy. See Powell, supra, at 681. It has 
been suggested that the patent monopoly should be protected unless it serves as a 
cover to promote the evils the anti-trust acts were designed to prevent. See 
Grosvenor, The Rule of Reason as Applied by the United States Supreme Court to 
Commerce in Patented Articles (1917) 17 Cox. L. Rev. 208. More logical is the 
view that the extent of the patent monopoly must be determined before the ap- 
plication of the anti-trust acts can be discovered. See Peaslee, The Effect of the 
Federal Anti-Trust Laws on Commerce in Patented and Copyrighted Articles 
(1915) 28 Harv. L. Rev. 394, 400. The majority of the Court in the Motion 
Picture Patents case undoubtedly felt that the patent grant had been used to pro- 
mote abuses contrary to the spirit of the anti-trust laws and sustained its position 
with the fact that the tying clauses were a flagrant violation of the spirit of the 
Clayton Act, enacted after the Dick case. See Motion Picture Patents Co. v. Uni- 
versal Film Mfg. Co., supra, at 515, 517. But while such considerations were 
the chief factors in restricting the patent monopoly, the Court chose to define 
the limits of the patentee’s power for all cases, rather than single out those in- 
stances where an unreasonable restraint of trade would result. Any other course 
would have rendered the patent grant meaningless and thrown the law into con- 
fusion. At present, there can be no violation of the anti-trust acts unless the 
patentee exceeds the limits of his monopoly. See Lamb, The Relation of the 
Patent Law to the Federal Anti-Trust Laws (1927) 12 Corn. L. Q. 261; Kales, 
The Sherman Act (1918) 31 Harv. L. REv. 412, 439. ‘ 

22 Bement v. National Harrow Co., 186 U.S. 70 (1902). 





NOTES 153 


Fastener case. But the Court, probably moved by a policy against re- 
straints on alienation of chattels, later refused to permit the patentee to 
fix the resale price of his. vendee,?* and an attempt to conceal the essen- 
tial nature of a sale transaction under the disguise of a lease ** proved 
unsuccessful. The decision in the Motion Picture Patents case, over- 
ruling the Button Fastener and Dick cases in sweeping terms, rendered 
uncertain the validity of price restrictions as a condition, of a license to 
manufacture even before the goods had entered the channels of trade. 
United States v. General Electric Co.** dispelled all such doubts. 
Definitely reaffirming the Harrow case, the Court seemed « early to 
indicate that a restraint of trade by means of license restrictions was no 
abuse of the patent monopoly provided it was not used as a means to 
gain control over unpatented supplies.*? 

In view of these developments in the years following the Talking Ma- 
chine case, great surprise should scarcely be occasioned by the Carbice ** 





23 Bauer & Cie v. O’Donnell, 229 U. S. 1 (1913); cf. Keeler v. Standard Fold- 
ing Bed Co., 157 U. S. 659 (1895). It was early decided that restrictions on use 
after sale were invalid. Adams v. Burke, 17 Wall. 453 (U. S. 1873); Hobbie v. 
Jennison, 149 U. S. 355 (1893). It is of vital importance in determining the exact 
nature of the patentee’s right to distinguish limitations placed on licenses to manu- 
facture and restrictions intended to be effective after title has passed and the goods 
have passed into the channels of trade. See Trape Associations, THER Eco- 
NOMIC AND LEGAL SIGNIFICANCE, NATIONAL INDUSTRIAL CONFERENCE Boarp (1925) 
131, 134-35. 

24 Boston Store of Chicago v. American Gramaphone Co., 246 U. S. 8 (1918). 

25 272 U.S. 476 (1926). 

26 See id. at 493. 

27 The Court declared that the patentee may “ limit the selling by limiting the 
method of sale and the price . . . provided the conditions are reasonably adapted 
to secure pecuniary reward for the patentee’s monopoly.” See United States v. 
General Electric Co., 272 U. S. 476, 490 (1926); cf. Missouri ex rel. Baltimore 
and Ohio Telegraph Co. v. Bell Telephone Co. of Missouri, 23 Fed. 539 (C. C. E. D. 
Mo. 1885), appeal dismissed, 127 U. S. 780 (1888). The Radio Corporation ap- 
parently hoped that the provision for supplying the unpatented tubes might fall 
within the scope of this permission. See McCormack, supra note 7, at 746. And 
some notion had obtained that such an agreement might be considered a reasonable 
business condition, designed to maintain the quality of the patented article and thus 
promote public sales. See TRADE AssocIATIONS, THEIR Economic AND Lecat Sic- 
NIFICANCE, supra note 23, at 130. But it is scarcely surprising that this contention 
was rejected as affording too simple a device for an illegitimate extension of 
monopoly to unpatented goods. See Radio Corp. of America v. Lord, 28 F.(2d) 
257, 260 (C. C. A. 2d, 1928). 

28 Just what the Court intended to hold in the Carbice case is difficult to 
determine. It declared first, that the patent monopoly did not extend to un- 
patented elements to be used in the completed invention; and second, that an at- 
tempt to claim a broader right than the one granted by the patent is a bar to any 
relief for an infringement. Carbice Corp. of America v. American Patents Devel- 
opment Corp., 283 U. S. 27, 31 (1931). Would it have been legitimate for the 
patentee in the Carbice case simply to have refused to deal with those unwilling 
to buy Dryice exclusively from the patentee? Cf. United States v. Colgate & Co., 
250 U. S. 300 (1919), where it was held that, in the absence of an express agree- 
ment, it was no violation of the anti-trust laws to refuse to deal with anyone who 
did not maintain a resale price dictated by the patentee. But the Court seems to 
suggest that the patentee has no right to be free from competition in unpatented 
elements even where intended for use in a patented combination; it suggests that 
the patentee’s proper reward is a royalty. See Carbice Corporation of America v. 
American Patents Development Corp., supra, at 33. Since the patentee can no 
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and Lord *° decisions.*° The theory of an implied license to replace in 
the Paper Roll case was obviously a fiction.** And any distinction be- 
tween passive and dynamic elements in a patented combination is 





longer make a license restriction such as the one in the Carbice case, it would seem 
to be extremely difficult to prove notice to the defendant of an intended infringe- 
ment. Thus the action of contributory infringement is rendered practically 
valueless. ° 

The Court’s attempt to distinguish the Talking Machine case suggests a caveat. 
There, the Court observed, there was no claim that the patentee attempted to 
derive his profit solely from the unpatented records. See Carbice Corp. of 
America v. American Patents Development Corp., supra, at 34. It is true that 
the defendant scarcely pressed this point. See Petitioner’s Brief filed in contempt 
proceedings Jan. 13, 1909, at 29, 43-44, 53. And the Court in that case thought 
the decision must turn solely on the determination of whether or not the sup- 
plying of the records was for a replacement or for a new manufacture. Leeds 
& Catlin Co. v. Victor Talking Machine Co., 213 U. S. 325, 332-36 (1909). 
That was in 1909. The Court in the Carbice case intimates that its decision might 
have been different if the complainant had himself manufactured the complete 
manufacture, as had the complainant in the Talking Machine case. See Carbice 
Corp. of America v. American Patents Development Corp., supra, at 33. In other 
words, the patentee’s monopoly is complete if he reserves for himself the exclusive 
right to manufacture. But if he assigns any part of his right, his sole reward must 
be a royalty. 

There is no basis in the earlier decisions for such a view. The Motion Pictures 
Patents case was aimed at preventing patent owners from using their grants as a 
means of gaining monopolies on supplies. The reliance on that decision in the in- 
stant case indicates that the Court meant to extend that policy to combination 
patents. See Jd. at 31-32. The Victor Talking Machine case must be regarded as 
overruled as an authority on the extent of the patent monopoly. 

29 The action in this case was not brought by the patentee for contributory in- 
fringement but by one of the defendant’s licensees to enjoin the enforcement of the 
contract for the purchase of all the audion tubes to be used in the manufacture of 
the radio sets, as a violation of §3 of the Clayton Act. Cf. note 19, supra. In 
granting the injunction, United States v. United Shoe Machinery Co., 258 U.S. 451 
(1922), was relied upon both in the district court and in the circuit court of appeals. 
See Lord v. Radio Corp. of Am., 24 F.(2d) 565, 567-68 (D. Del. 1928), 28 F.(2d) 
257, 260-61 (C. C. A. 3d, 1928). But in that case the agreement which was held 
invalid was attached to a lease and stipulated that leased apparatus could be used 
only on goods on which certain other processes had been performed by others of 
the lessor’s machines. Though the Clayton Act is directed in terms at such “ tying 
clauses” attached to leases; it omits all reference to mere license agreements. 
Since such “ tying clauses”? were the immediate inspiration of § 3, the agreement 
in the Lord case might well be regarded as outside its scope entirely. Cf. Note 
(1931) 40 Yate L. J. 954. Even by a more literal interpretation, it could not 
be taken to include contracts which reserve no more to the patentee than is in- 
cluded in his patent monopoly. Here obviously the Talking Machine case is rele- 
vant. For the audion tube is at least as essential to the operation of the receiving 
set as the record to the operation of the talking machine. And if the patentee 
could exclude others from supplying records certainly the Radio Corporation 
could exclude others from supplying tubes for the initial manufacture before the 
completed set had entered the channels of trade. The two cases may be distin- 
guished on the ground that here, as in the Carbice case, the patentee reserved only 
the right to supply one of the elements, while the Victor Talking Machine Co. 
supplied all. But this distinction seems unsound. See note 28, supra. The Lord 
case, taken together with the Carbice case, must be considered to overrule the 
Talking Machine case as to the extent of the patent monopoly. 

30 But see McCormack, supra note 7. 

81 The desirability of implying a license to replace is not questioned. But 
there seems nothing in the understanding between the patentee and the vendor on 
which it could be rested. The court simply invented a technique to reach a de- 
sirable result. 
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logically untenable.*? The introduction of the doctrine of the Motion 
Picture Patents case into the field of combination patents substitutes 
for this artificial distinction a criterion not only logical but consistent 
with a well defined policy.** The combination patent takes its place 
with the tying clause as an illegitimate means of securing control over 
an unpatented article. 

The significance of these decisions should not be over-emphasized. 
Important developments in the field of invention have robbed them of 
most of their apparent importance. The disappearance of the basic 
patent in most industries, taken together with the fact that only the 
smallest degree of originality is required to obtain a patent grant, have 
led to frequent patent deadlocks.** To avoid expensive infringement 
litigation and to obtain the beneficial use of all the various incidental 
inventions in one field, patent owners have found it expedient to resort 
to cross-licensing in patent pools. Whether or not such agreements 
result in an illegal restraint of trade must depend on the solution of a 
difficult economic question: is the reward obtained through subsequent 
sub-licensing a result of the value of the individual patents themselves, 
or of the elimination of competition between patentees by combina- 
tion.*> The impossibility of answering this question definitely has led 
the Supreme Court, in reliance on the Bath Tub case,** to declare that 
in the absence of a predominance in the one industry, no illegality will 
be found.*’ In any event, future patent litigation will probably be con- 





32 Tt is difficult to see how the paper rolls in the Morgan Envelope case were 
any less essential to the practice of the invention than the records in the Talking 
Machine case. The tenuous nature of the distinction has led to absurd contradic- 
tions in the decisions. Thus while the supply of stencil cards made of cardboards 
to be used in a patented addressing machine was prohibited in Belknap v. Wal- 
lace Addressing Machine Co., Inc., 12 F.(2d) 597 (C. C. A. 2d, 1926), the supply of 
a paper registering dial to be used in a patented watchman’s time clock and re- 
newable every 24 hours, was permitted. Similarly perplexing is the injunction issued 
against furnishing the spool of a gelatinous duplicating band in Heyer Duplicator 
Co., Inc. v. Ditto, Inc., 6 F.(2d) 578 (C. C. A. 7th, 1925), while in Wagner Type- 
writer Co. v. Webster Co., 144 Fed. 405 (C. C. S. D. N. Y. 1906), it was found 
not to be contributory infringement to supply both the ribbon and spool of a 
patented typewriting machine. It has been suggested that if the line between 
passive and dynamic elements can not be determined by logic alone, common sense 
will solve the difficulty. See McCormack, supra note 7, at 769. But common sense 
seems here to be only a poor substitute for sound reason. 

83 But see McCormack, supra note 7. 

84 See TrapE AssOcIATIONS, THEIR ECONOMIC AND LEGAL SIGNIFICANCE, supra 
note 23, at 127. 

85 Cf. Standard Sanitary Mfg. Co. v. United States, 226 U. S. 20 (1912). 
The owner of a patent on a new enameling process persuaded a group dominating 
the enamel ironware industry to join an association, in which older methods were 
suppressed and each obtained a license to use the promoter’s patent on condition 
that none would sell to jobbers except at a stipulated price. The agreement 
was held void as a violation of the Sherman Act. The Court distinguished the 
Harrow case on the ground that this association was enabled to set such con- 
ditions only by reason of power of the organization. Jd. at 48-49. It is at least 
possible that the Radio Corporation, which by means of cross-licenses in a 
patent pool had obtained control of at least 70 per cent of the radio receiving set 
industry, tried to make its profit on the sale of audion tubes rather than by large 
toyalties for fear of the Bathtub case. 

86 Standard Sanitary Mfg. Co. v. United States, 226 U. S. 20 (1912). 

87 Standard Oil Co. v. United States, 283 U. S. 163 (1931). The owners of 
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cerned, not with the rights of the patentee but rather with those of the 
patent pool.** The solution, therefore, must depend, not on the extent 
of the patent monopoly, but rather on the degree of restraint and control 
that may be legitimately exercised under the Sherman and Clayton 
Acts.*® 





THE FEDERAL EstaTE TAX AND THE DUE Process CLAUSE. — Ever 
since the enactment of the estate tax in 1916, Congress has sought to 
prevent the avoidance of the levy by including in the gross taxable 
estate of the decedent all transfers or trusts made in contemplation of, 
or intended to take effect in possession or enjoyment at or after death. 
Apparently this system was considered all inclusive. But the subse- 
quent struggle between the government and the taxpayer over the col- 
lection of this “ onerous incidence” of ownership * showed the neces- 
sity of further legislation if all roads of escape were to be closed. The 
Revenue Act of 1918, which included the exercise of a general power 
of appointment and certain insurance policies in the gross estate, was 
the first step in this direction.* This left as two major possibilities of 





patents for a cracking-process for gasoline entered into cross-licensing agreements, 
agreeing to divide certain royalties equally, thus tending to discourage competi- 
tion between the cross-licensees. But the Court concluded that since cracked 
gasoline was only 26% of all the gasoline produced, the pool could not possibly 
control prices. 

38 In the only case in which the Supreme Court has faced the problem, it cited 
with approval National Harrow Co. v. Hench, 76 Fed. 667 (C. C. E. D. Pa. 1896), 
aff'd, 83 Fed. 36 (C. C. A. 3d, 1897) and United States v. New Departure Mfg. 
Co., 204 Fed. 107 (W. D. N. Y. 1913), in which the pool fixed prices; Blount Mfg. 
Co. v. Yale & Towne Mfg. Co., 166 Fed. 555 (D. Mass. 1909), in which the 
members of the pool agreed to restrict output; and United States v. Motion Pic- 
ture Patents Co., 225 Fed. 800 (E. D. Pa. 1915), in which the pool, composed not 
only of owners of patents but of non-owners merely interested in the distribution 
of films as well, was held to have exceeded the patent monopoly in refusing to sell 
to those who refused to pay royalties on all machines no matter from whom they 
were purchased. The Supreme Court emphasized that in all these cases the pool 
effectively dominated the particular industry. See Standard Oil Co. v. United 
States, 283 U.S. 163, 174 (1931). 

89 It is true that a patentee may charge any royalty the traffic will bear. But 
where many patents are in direct competition, the patent in itself is scarcely an 
effectively dominated the particular industry. See Standard Oil Co. v. United 
Anti-Trust Laws (1927) 13 A. B. A. J. 430, 431. 


1 U. S. Treas. Reg. 37, Art. 24. See United States v. Fields, 255 U. S. 257, 261 
(1921). 

2 Per Clark, J., in Clapp v. Heiner, 51 F.(2d) 224, 225 (C. C. A. 1st, 1931). 

8 Revenue Act of 1918, Title IV, § 402, 40 Strat. 1097 (1919). Since, in the 
exercise of a general power of appointment, the property proceeded technically 
from the donor of the power to the appointee it could hardly be taxed as a trans- 
fer by the donee of the power. This same problem confronted the state courts at 
the time and some attempted to tax the donee even in the absence of statutory 
provisions to that effect. Simes, The Devolution of Title to Appointed Property 
(1927) 22 Int. L. Rev. 480; see Note (1922) 18 A. L. R. 1470. The theory urged 
in the insurance cases was that the property did not pass from the insured to the 
beneficiary but from the insurance company to the beneficiary. Tyler v. Treasurer, 
226 Mass. 306, 115 N. E. 300 (1917). The 1918 act included in the gross estate 
pat policies giving to any single beneficiary a sum in excess of forty thousand 

ollars. 
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avoidance outright gifts and the trust device. Gradual restrictions on 
these possibilities culminated in the Revenue Act of 1926* and an 
amendment in 1931.° The first established an irrebuttable presump- 
tion that gifts made within two years of death were in contemplation 
thereof. The second includes in the gross estate all transfers reserving 
an interest for the life of the settlor whether made before or after the 
act. If these two provisions are upheld the federal estate tax may well 
be considered a mature system of inheritance taxation. 

The obvious-aim of the trust device is to transfer the property with- 
out surrendering control and use during the life of the settlor. From 
the outset Congress sought to curtail its use by including all such trans- 
fers whether made before or after the act as a transfer taking effect in 
possession and enjoyment at death. The constitutionality of the 1921 
enactment directed in terms at revocable trusts was sustained in 
Reinecke v. Northern Trust Co.® on the theory that where the control 
is reserved the transfer does in fact take place at death. But, proceed- 
ing on this theory, the Supreme Court found in May v. Heiner™ that 
Congress could not have intended to include irrevocable trusts, even 
though made after 1916, since the transfer, both in substance and form, 
was complete at the time it was made. The amendment of 1931, im- 
mediately inspired by a series of per curiam opinions following May v. 
Heiner,® manifests the refusal of Congress to abide by this narrow con- 
struction. Whether this legislation will achieve the ends desired de- 
pends, in one respect, on the power of Congress to reach past transfers. 

Retroactivity is, of itself, no insuperable obstacle.® It has been con- 





4 Revenue Act of 1926, Title III, § 302(c), 44 Stat. 70 (1926), 26 U. S. C. 
$1094 (1926). It applies only to gifts in excess of five thousand dollars. 

5 Revenue Act of 1926, as amended March 3, 1931, § 302(c). 

6 278 U.S. 339 (1928). 

7 281 U.S. 238 (1929). The Court quoted from the Reinecke case that “ we 
are asked to say that he may not make a gift inter vivos . . . absolute and com- 
plete, without subjecting it to a tax if the gift takes the form of a life estate in one 
with remainder over to another at or after the donor’s death. It would require 

. . compelling language to justify so incongruous a result.” See id. at 244. 

8 The cases actually arousing congressional action were the per curiam opinions 
in McCormick v. Burnet, Morsman v. Burnet, and Burnet v. Northern Trust Co. 
reported as per curiam decisions No. 535, No. 581, and No. 542 in 283 U. S. 782 
(1931). In May v. Heiner the settlor reserved only a life estate contingent on 
her surviving a life beneficiary. But in the latter two of these cases the settlor re- 
served a life interest, and in the first, the power to revoke with the consent of one 
of three remaindermen. The obviously sensible argument that the settlor in effect 
reserved substantial control of the settlement apparently received no consideration. 
These opinions were handed down on March 2, 1931. Congressional action was 
begun on the same day and on March 3, 1931, the bill was signed by the President. 
74 Conc. Rec. 7198 (1931). The narrow construction placed upen the estate 
tax act by the Supreme Court resulted in the refund of more than twenty- 
five million dollars of taxes paid by estates on the basis of the broader construc- 
tion assumed by the Treasury Department. 74 Conc. Rec. 7199 (1931). 

® Numerous cases in which retroactive taxes have been upheld are collected in 
the dissenting opinion of Mr. Justice Brandeis in Untermeyer v. Anderson, 276 U. S. 
440, 447 (1927). See Note (1931) 31 Cor. L. Rev. 997, n.t. The Supreme 
Court has frequently avoided the problem of retroactivity in the estate tax by 
construing the acts to apply only prospectively. Schwab v. Doyle, 258 U. S. 529 
(1921); Levy v. Wardell, 258 U. S. 542 (1921); Knox v. McEllingott, 258 U. S. 
546 (1921); Lewellyn v. Frick, 268 U. S. 238 (1925) ; Reinecke v. Northern Trust 
Co., 278 U. S. 339 (1929). 
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tended that a tax on past transfers is necessarily a direct tax on owner- 
ship.*° Whatever might have been urged for this view, the Supreme 
Court has indicated that this tax, historically an excise, is not a direct 
levy." If the retroactive feature is objectionable it can only be 
because it is so “ arbitrary, whimsical, and capricious ” as to violate 
the due process clause. In Nichols v. Coolidge 1? the Supreme Court so 
characterized an attempt to tax, under the 1918 Revenue Act, an ir- 
revocable transfer made in 1907. The recent decision in Milliken »v. 
United States,* holding that a transfer made in 1917 might be taxed 
under the 1918 rate, suggests that the tax levied in the Nichols case 
was unreasonable only because, inasmuch as there was no federal es- 
tate tax in 1907, it could not be anticipated. 

The application of this theory to the 1931 legislation is not clear. If 
it means that a tax need not be anticipated if the transfer was not 
actually taxable when made, May v. Heiner is a bar to any attempt to 
reach irrevocable trusts created prior to 1931. By the less artificial 
construction that a tax might be anticipated where the taxpayer has 
reason to believe that a transfer is already included in the estate tax 
in force at the time, a different result could be reached. The state 
courts had reached a conclusion contrary to that of the Supreme Court “ 
in May v. Heiner, as had several of the Circuit Courts.*° The regula- 
tions issued by the Treasury Department were a further warning that 
such transfers made after 1916 would be included.*® 

The majority opinion in the Nichols case, however, proceeded on the 
theory that the federal estate tax, which measures the amount of the 
levy by the value of the property at the time of the death, was unrea- 
sonable when applied to a transfer completed long before. So broadly 
stated, this view is difficult to accept. It has always been assumed, if 
not expressly decided, that a gift in contemplation of death, whenever 
made, could be included in the gross esiate.** The Milliken case ** cer- 





10 Amberg, Retroactive Excise Taxation (1923) 37 Harv. L. Rev. 691. The 
argument that the burden can not be shifted is not convincing. The only way of 
avoiding the inheritance tax in any event is to give the property away. 

11 See Knowlton v. Moore, 178 U. S. 41, 78 (1900) ; New York Trust Co. v. 
Eisner, 256 U.S. 345, 349 (1921) ; Bromley v. McCaughn, 280 U. S. 124, 136 (1929); 
Note (1926) 40 Harv. L. Rev. 118, 120; Note (1926) 26 Cor. L. Rev. 852. But 
see Levy v. Wardell, 258 U. S. 542, 544-45 (1921). It is significant that in Nichols 
v. Coolidge, 274 U. S. 531 (1927), where a retroactive tax on a 1907 transfer was 
held invalid, the tax was not questioned by the Court as direct. 

12 274 U.S. 531 (1927). 

18 283 U.S. 15 (1931). 

14 For a discussion of the cases, see Rottschaefer, Taxation of Transfers In- 
tended to Take Effect in Possession or Enjoyment at Grantor’s Death (1930); 
14 Minn. L. REv. 453, 613; Bradford, Evolution of the Meaning of the Words “ Gifts 
Made in Contemplation of Death” in Inheritance Tax Legislation (1923) 9 VA. L. 
Rev. 267; Stimson, When Revocable Trusts Are Subject to an Inheritance Tax 
(1927) 25 Micu. L. Rev. 839; Notes (1927) 49 A. L. R. 864; (1930) 67 A. L. R. 
1247. 
15 McCaughn v. Girard Trust Co., 11 F.(2d) 520 (C. C. A. 3d, 1926) ; Nichols 
v. Bradley, 27 F.(2d) 47 (C. C. A. 1st, 1928). 

16 Supra note I. 17 See Note (1931) 31 Cor. L. REv. 997. 

18 “This Court has not passed directly on the constitutionality of the federal 
taxation of gifts made in contemplation of death. But the taxation of transfers 
at death has been upheld . . . as has, more recently, the taxation of gifts inter viv0S. 

. and we hold, as this court has several times intimated, that the inclu- 
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tainly recognizes no difficulty of valuation. It should, in itself, be no 
objection to the validity of the 1931 enactment.’® 

With the gradual restriction of the trust device, the other major 
method of evasion, the outright gift, becomes increasingly important. 
The original act of 1916 included all gifts in contemplation of death, 
but the difficulty of proving the intent impaired the effectiveness of its 
administration. When the two-year rebuttable presumption of the 
1918 act failed to help,?® Congress, in 1924, took the radical step of 
taxing all gifts on a graduated scale.*4 This, too, proved difficult to 
administer, and in 1926, Congress established a two-year irrebuttable 
presumption.” The act was not made retroactive. In line with the 
general system of the estate tax, the gift is valued as of the time of 
death rather than as of the time of the transfer. This provision, if 
such gifts can properly be classed as gifts in contemplation of death, 
should not render it invalid. But almost simultaneous with the pas- 
sage of the enactment, the Supreme Court, in Schlesinger v. Wiscon- 
sin,”* held a similar six-year irrebuttable presumption unreasonable, and 
the lower federal courts have recently applied this ruling to the federal 
presumption.** Since that decision, however, the validity of the gift 





sion of this type of gifts in a single class with decedents’ estates to secure equality 
of taxation, and prevent evasion of Estate Taxes, is a permissible classification 
of an aegrenats subject of taxation.” Milliken v. United States, 283 U. S. 15, 
20 (1931). 

19 That is, the settlor may fairly anticipate a change in the value of the 
property. Cf. Milliken v. United States, 283 U. S. 15 (1931). But the attempt 
to tax irrevocable trusts involves a serious problem of rates as well as of valua- 
tion since the tax on different transfers inter vivos of equal value will vary accord- 
ing to the total value of the “gross estate” as measured by the taxing statute. 
No such difficulty arises in the case of gifts in contemplation of death because of 
their peculiarly testamentary character. If the Supreme Court chooses to regard 
irrevocable transfers reserving a life interest as testamentary in character, no diffi- 
culty will appear on this point. But if, as is the inference from the Reinecke and 
May cases, it justifies the tax as another form of the gift tax upheld in Bromley v. 
McCaughn, 280 U. S. 124 (1929), the discriminatory rate will have to be justified 
entirely as an aid to the effective administration of the estate tax. This problem 
has never been considered by the Court. 

20 For an example of the problems of proof involved, see Nevin v. Commis- 
sioner, 16 B. T. A. 15 (1929), aff'd as to burden of proof, sub nom. Nevin v. 
Burnet, 47 F.(2d) 478 (C. C. A. 3d, 1931), certiorari denied, 283 U. S. 835 (1931). 

21 43 SraT. 253-313 (1924). This was the first time in the history of federal 
legislation that a gift tax of this kind was attempted. That it was passed as an 
aid and necessary adjunct of the inheritance tax appears from the discussion in 
Congress. 65 Conc. REC. 3119, 3120, 3170, 3172, 8095, 8096 (1924). Its retro- 
active application was held unconstitutional on the ground that the tax could not 
be anticipated. Untermeyer v. Anderson, 276 U. S. 440 (1927): It was repealed 
in 1926, 44 STAT. 125 (1926). 

22 Revenue Act of 1926, Title III, § 302(c), 44 Strat. 70 (1926), 26 U. S. C. 
1094 (1926). The reasons for the repeal of the gift tax and the substitution of 
the irrebuttable presumption provision do not clearly appear in the legislative 
records. The gift tax was apparently conceded to be an administrative failure. 
Hearings, Ways and Means Committee, on Revenue Revision 1925, No. 1, p. 83, 
69th Cong. rst Sess. 

23 270 U.S. 230 (1926). This decision was handed down just three days after 
the adoption of the federal irrebuttable presumption measure. 

24 Delaware Trust Co. v. Handy, U. S. Daily, Sept. 2, 1931, at 1514; Guinz- 
burg v. Anderson, U. S. Daily, Aug. 4, 1931, at 1280; Donnan v. Heiner, 48 F.(2d) 
1058 (W. D. Pa. 1931); Hall v. White, 48 F.(2d) 1060 (D. Mass. 1931). 
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tax has been upheld in Bromley v. McCaughn.”* As the 1926 provision 
is in essence a tax on all gifts within two years of death, the tax is 
invalid only if the classification is unreasonable. The determination of 
this question should not depend solely on the reasonableness of the pre- 
sumption; some consideration should be given to the administrative 
difficulties ** which led to its adoption. 

The future rulings of the Supreme Court on these problems may 
well play an important r6le in determining the ultimate success or fail- 
ure of the federal inheritance tax system. So long as a feasible method 
of avoidance exists, the success of the system can not be assured. The 
decisions of the Supreme Court will probably depend not so much on 
purely technical considerations as on the extent of its willingness to 
support the attempt to work out a scheme of unavoidable death duties. 





INDEFINITE CRITERIA OF DEFINITENESS IN STATUTES. — The re- 
quirement of definiteness in statutory standards,’ once only a canon 
of construction in criminal cases,? has rapidly crystallized into an 
imposing doctrine of constitutional law. By 1926 there was already 





25 280 U. S. 124 (1929). 

26 Cf. Purity Extract Co. v. Lynch, 226 U. S. 192 (1912); Jacob Ruppert v. 
Caffey, 251 U. S. 264 (1920); Lambert v. Yellowley, 272 U. S. 581 (1926); Note 
(1926) 26 Cor. L. Rev. 737. 


1 Civil statutes as well as criminal may be held invalid if so indefinite as to be 
unintelligible. In re Di Torio, 8 F.(2d) 279 (N. D. Ill. 1925). But expressions 
too vague for the criminal law may be valid in civil cases, inasmuch as the ob- 
jection to depriving a man of his freedom without fair warning does not exist. 
Champlin Refining Co. v. Corporation Comm. of Okla., U. S. Daily, Aug. 15, 1931, 
at 1374 (W. D. Okla.) ; Strickland v. Whatley, 142 Ga. 802, 83 S. E. 856 (1914); 
Campbell v. City of New York, 244 N. Y. 317, 155 N. E. 628, 50 A. L..R. 1473 
(1927); West Texas Coaches v. Madi, 26 S. W.(2d) 199 (Tex. Com. App. 1930). 
Contra: Small Co. v. American Sugar Refining Co., 267 U. S. 233 (1925). 

2 The concept of indefiniteness as a ground for invalidity has developed from 
the rule of construction that penal statutes are to be construed strictly in favor of 
the accused. See Lewis’ SUTHERLAND, STATUTORY CONSTRUCTION (2d ed. 1904) 
961. A treatise published in 1874 did not recognize that statutes could be void for 
uncertainty. Sepcwick, STATUTORY AND CONSTITUTIONAL Law (2d ed. 1874). The 
earliest American case condemning indefinite criminal laws, The Schooner Enter- 
prise, 1 Paine 32 (1810), is there quoted in favor of the rule of strict construction. 
Id. at 286. Later cases cite it incorrectly as an authority for invalidity. 

8 Although, by 1904, nullification for uncertainty was known, its constitutional 
basis had not been discovered. See Lewis’ SUTHERLAND, Op. cit. supra note 2, at 
140, in which constitutionality is not mentioned. But since strict construction, in 
effect, nullified ambiguous provisions, it was but a short step to declaring them 
void ab initio. Louisville & N. R. R. v. Railroad Comm. of Tenn., 19 Fed. 679 
(C. C. M. D. Tenn. 1884) ; Tozer v. United States, 52 Fed. 917 (C. C. E. D. Mo. 
1892); Ex parte Jackson, 45 Ark. 158 (1885); State v. Mann, 2 Ore. 238 (1867). 
The courts soon came to believe that these “ void” statutes must necessarily vio- 
late some clause of the Constitution. Some discovered that the accused was not 
being “informed of the nature and cause of the accusation” in compliance with 
the Sixth Amendment. Czarra v. Board of Medical Examiners, 25 App. D. C. 
443 (1905); United States v. Capital Traction Co., 34 App. D. C. 592 (1910). 
Contra: State v. Schaeffer, 96 Ohio St. 215, 117 N. E. 220 (1917); see Aigler, 
Legislation in Vague or General Terms (1923) 21 Micn. L. Rev. 831, 850. More 
of the courts easily expanded the limits of due process, on the authority of older 
cases dealing solely with problems of construction. Louisville & N. R. R. v. Com- 
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ample precedent for the Supreme Court’s conclusion in the Connally 
case that a criminal statute in terms “so vague that men of common 
intelligence must necessarily guess at its meaning and differ as to its 
application violates the first essential ” of due process.* Itself as indefi- 
nite as the statutes its condemns, the doctrine has been applied with 
little consistency by different courts. The statute declared unconstitu- 
tional'in the Connally case, for example, required contractors to pay 
their employees the “ current rate of per diem wages in the locality.” ° 
Within three years of that decision, two state courts manifested their 
unwillingness to agree with the Supreme Court. The Maryland Court 
of Appeals has flatly declared, albeit obiter, that it would not follow the 
Connally case,® and the New York Court of Appeals, speaking through 
Chief Judge Cardozo, distinguished it on a ground previously rejected 
by the Supreme Court.’ 

The source of contradiction may be found in the manner in which 
the courts have approached the question. They have apparently de- 
manded a standard determinable by reference to common experience.® 
But if certainty to the average man was to be the test of validity, the 
new principle would have played havoc with the large portions of the 
criminal law stated in vague common law terms. The decisions holding 
with practical unanimity that common law generalizations are definite 





monwealth, 99 Ky. 132, 35 S. W. 129, 33 L. R. A. 209 (1896). The objection of 
unconstitutionality was recognized by the Supreme Court for the first time in 
Waters-Pierce Oil Co. v. Texas (No. 1), 212 U. S. 86 (1909), but the first Supreme 
Court decision adopting this position was International Harvester Co. v. Kentucky, 
234 U. S. 216 (1914). The decision, involving a state law, was necessarily rested 
on the Fourteenth, and not the Sixth, Amendment. 

4 Connally v. General Construction Co., 269 U.S. 385, 391 (1926). 

5 Oxia. Comp. Stat. Ann. (Bunn, 1921) § 7255. 

6 See Ruark v. International Union of Operating Engineers, 157 Md. 576, 
582, 146 Atl. 797, 799 (1929). The Court dismissed an action for equitable re- 
lief against the contractor because the Union or its officers were not proper parties 
plaintiff, directing them to the criminal law for assistance. Although it attempted 
to distinguish the Connally case, in accordance with the concurring opinions of 
Mr. Justice Holmes and Mr. Justice Brandeis that its facts did not present the con- 
stitutional question, it was prepared to follow earlier cases to the contrary in 
which the point of indefiniteness was not raised. Atkin v. Kansas, 191 U. S. 207 
(1903) ; Elkan v. Maryland, 239 U. S. 634 (1914); see Note (1926) 39 Harv. L. 
Rev. 871. The court declared that “ It is common knowledge that every contractor 
undertakes a public work upon the basis of the then cost of labor at the place of 
performance. . . . So, it is not unreasonable to impute to a contractor the knowl- 
edge which the nature of his business, and its prosecution, required him to possess. 

..” 157 Md. at 586, 146 Atl. at 8or. 

7 Campbell v. City of New York, supra note 1. The opinion indicates that 
Chief Judge Cardozo would have limited the Connally case to its facts, if neces- 
sary. But it was pointed out that the question was not raised, as the standard was 
sufficiently definite for a civil action. Earlier decisions of the Supreme Court and 
the New York Court of Appeals holding the Lever Act (reasonable prices) invalid 
in civil cases as well as criminal were distinguished on the ground that that measure 
Was so vague as to violate even the more lenient civil standard of intelligibility. 
See note 1, supra. The language of the Supreme Court in the case so distinguished 
apparently proclaims that civil and criminal statutes are bound by the same stand- 
ards. Small Co. v. American Sugar Refining Co., 267 U. S. 233 (1925); cf. Standard 
Chem. & Metals Corp. v. Waugh Chem. Corp., 231 N’ Y. 51, 131 N. E. 566 (1921). 

8 See Nash v. United States, 229 U. S. 373, 377 (1913). 
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enough indicate that certainty to the judge trained in the common law 
is the real criterion.° 

The standards established in modern regulatory measures, however, 
are without precedent in the common law. A partial enumeration of 
the statutes commonly involved reveals their very recent origin. Some 
are traffic regulations requiring reasonable speed in general,’° slow speeds 
in “ closely built up ” or “ business ” districts,* or reasonable assistance 
to victims of accidents.‘* Another class provides for the revocation of 
doctors’ licenses for “ unprofessional conduct.” ** Still another enacts 
a penalty for contractors on public works who fail to pay their em- 
ployees “ the current rate of wages.”’** In determining the definiteness 
of such legislation the courts were left to conjecture as to the background 
of the average jury*® or the average man. Here the common law 
furnished no aid. Disagreement was inevitable.*® The decision of the 
Ohio Supreme Court overruling, after a change in personnel, its previous 
decision that “ suitable safeguards for dangerous machinery ” was too 
indefinite,‘’ pointedly illustrates the confusion resulting from the courts’ 
unwillingness to submit to the judgment of the legislature. 

The Supreme Court has approached the problem in the same manner. 
Significantly, knowable criteria in “ common experience” have been 
found wanting in interpreting only those statutes which sought to limit 
the free play of economic forces.** Though the New York emergency 





9 Nash v. United States, 229 U. S. 373 (1913); Stewart v. State, 4 Okla. 
Crim. Rep. 564, 109 Pac. 243, 32 L. R. A. (N.s.) 505 (1910). “ Undue restraint 
of trade,” upheld in the Nash case, would seem to be a very shadowy crime. 
But most common-law crimes were also violations of the moral standard of the 
community; one would not expect judges to waste much sympathy on culprits 
who knew their acts were wrongful. 

10 Most courts hold such statutes valid. Mulkern v. State, 176 Wis. 490, 187 
N. W. 190 (1922); State v. Schaeffer, supra note 3; see Note (1923) 26 A. L. R. 
897. Contra: Hayes v. State, 11 Ga. App. 371, 75 S. E. 523 (1912); Ladd v. 
State, 27 S. W.(2d) 1098 (Tex. Crim. App. 1930). 

11 Definite: People v. Dow, 155 Mich. 115, 118 N. W. 745 (1908). Indefinite: 
Ex Parte Slaughter, 243 S. W. 478 (Tex. Crim. App. 1922). 

12 Definite: State v. Masters, 106 W. Va. 46, 144 S. E. 718 (1928). Indefinite: 
Hurst v. State, 39 Ga. App. 522, 147 S. E. 782 (1929). 

18 A majority of the cases allow the grounds for revocation of doctors’ licenses 
to be stated in general terms. Aiton v. Board of Medical Examiners, 13 Ariz. 354, 
114 Pac. 962 (1911) ; see Note (1920) 5 A. L. R. 94; Note (1924) 24 Cot. L. Rev. 
193. Contra: Czarra v. Board of Medical Examiners, supra note 3. 

14 The Supreme Court has held this too indefinite. Connally v. General Con- 
struction Co., 269 U. S. 385 (1926). Contra: State v. Tibbetts, 21 Okla. Crim. 
168, 205 Pac. 776 (1922) ; see Ruark v. International Union of Operating Engineers, 
loc. cit. supra note 6; Campbell v. City of New York, supra note 1. 

15 Some of the early cases concluded that statutes were too indefinite if differ- 
ent judges and juries might disagree in their application. Louisville & N. R. R. 
v. Railroad Comm. of Tenn.; Tozer v. United States, both supra note 3. This 
doctrine tended to disappear after its rejection by Mr. Justice Holmes in the 
Nash case. Mulkern v. State, supra note 10; State v. Schaeffer, supra note 3. 

16 See notes 10-14, supra. 

17 Ohio Automatic Sprinkler Co. v. Fender, 108 Ohio St. 149, 141 N. E. 269 
(1923), overruling Patten v. Aluminum Castings Co., 105 Ohio St. 1, 136 N. E. 
426 (1922). 

18 In the close cases the court has tended to divide in the same way as it has 
on purely economic issues. In the Cohen case, infra note 20, Mr. Justice Brandeis 
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rent law prohibiting “ unreasonable rents ” was, strangely enough, con- 
sidered unobjectionable,’® standards of “ unreasonable prices,” 7° “ rea- 
sonable profits,” ** “ real value ” ** and “ current rate of wages ” 2° were 
found too vague to meet the same test.** 

In the light of the traditional American tenderness for parties charged 
with crime, the new standard could be understood as a simple extension 
of the rule of strict construction of penal statutes. But the Supreme 
Court has expressly included civil statutes within its scope as well.”® 
Such an attitude shows a regrettable disregard for the essential prob- 
lems of the legislature. It is for the legislature not only to determine 
the need for action but also to decide upon the means best suited to 
achieve the desired end. The standard of the courts has been applied 
with little reference to these considerations. The exemption of the time- 
honored common law from the requirement of definiteness indicates 
that, at bottom, the doctrine springs from a lack of confidence in the 
legislatures.*° The courts should, perhaps, apply the prohibition of the 
due process clause to an act obviously ill-considered — one, for ex- 
ample, making it a crime to do anything inimical to the public welfare.” 
But emergency measures such as the “ reasonable price” provision of 
the Lever Act might well be upheld; the Levy case sustaining the New 
York “ unreasonable rent” statute is some concession to this view. 
The enactment of similar statutes by many legislatures, should be taken 
as strong evidence of their feasibility.2* In determining the prac- 
ticability of a law, proof that it has been administered satisfactorily 





and Mr. Justice Pitney, and in the Connally case Mr. Justice Brandeis and Mr. 
Justice Holmes, concurred in result only. In the Levy case, infra note 19, on the 
other hand, Mr. Justice McKenna, Mr. Justice McReynolds, and Mr. Justice Van 
Devanter dissented. 

19 Levy Leasing Co. v. Siegel, 258 U. S. 242 (1922). In this case indefinite- 
ness was restricted to criminal laws. 

20 United States v. Cohen Grocery Co., 255 U. S. 81 (1921); Small Co. v. 
American Sugar Refining Co., 267 U. S. 233 (1925). The Small case, in extending 
the concept of invalidity to civil actions, explained the Levy case, supra note 109, 
on the ground that the term “ reasonable rents” was more definite than “‘ reason- 
able prices.” For a criticism of this questionable economics, see Note (1925) 
38 Harv. L. Rev. 963. 

21 Cline v. Frink Dairy Co., 274 U. S. 445 (1927). The Colorado anti-trust 
law involved other uncertain factors as well. 

22 International Harvester Co. v. Kentucky, 234 U. S. 216 (1914). 

23 Connally v. General Construction Co., 269 U. S. 385 (1926). 

24 The solicitude for the accused in these cases seems inconsistent with the 
freedom given the legislature in abolishing mens rea in other regulatory statutes. 
United States v. Balint, 258 U. S. 250 (1922) ; Shevlin-Carpenter Co. v. Minne- 
sota, 218 U. S. 57 (1910). To the defendants, conviction under a slightly in- 
definite law would not seem as harsh as punishment for an act done in absolute 
good faith. The latter is sanctioned by a strong public policy, inasmuch as the 
social benefits sought would be lost if it were necessary to prove bad faith in each 
case. Where indefinite statutes can not be satisfactorily replaced by definite ones, 
the same policy should control. 

25 Small Co. v. American Sugar Refining Co., 267 U.S. 233 (1926). 

26 Cf. Landis, The Study of Legislation in Law Schools (1931) 39 Harv. GRap. 
Mac. 433, 441. 

27 Ex parte Jackson, 45 Ark. 158 (1885). 

28 See Note (1926) 39 Harv. L. Rev. 871, 873, for those statutes similar to the 
one declared unconstitutional in the Connally case. 
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for a long period of time should weigh heavily. Such evidence was not 
wanting in the Connally case; *® that the brief for the State did not 
bring this to the attention of the Supreme Court may account for the 
decision.*° 

The response of the New York legislature to the Connally case shows 
that statutory indefiniteness is not always irremediable. Not only was 
the current wage defined as that of fifty per cent of the workers, but 
provision was made for the commissioner of labor to ascertain the 
amount in each case.*t And, unless the prohibition against the delega- 
tion of powers should be an obstacle, in many instances a satisfactory 
solution might be found by the establishment of administrative agencies 
whose duty it would be to warn malefactors of the danger of prosecu- 
tion.*? Often this may be impossible. Or, as in the case of traffic 
regulations, the legislature may consider indefiniteness both necessary 
and desirable. Under such circumstances, the contrariety of judicial 
opinion indicates that the courts should hesitate to substitute their own 
judgment for that of the legislatures. 





LIABILITY IN TORT FOR THE NEGLIGENT NONPERFORMANCE OF A 
Promise. — Upon the nonperformance of a gratuitous promise, an ac- 
tion sounding in tort originally lay for the recovery of expenditures in- 
curred in reliance on the promise. The courts soon realized that where 
the detriment was bargained for, the promisee was entitled to the benefit 
of the other’s promise. But they did not stop there. Recovery might 
be had if the detriment was bargained for; therefore no action whatever 
would lie where there was merely a detriment without a bargain.? This 
non sequitur, crystallized in the sweeping formula that nonfeasance 
cannot constitute a tort, has been applied in various fields of the law to 
deny recovery.* It is elementary in the law of torts, however, that one 
must refrain from creating an undue risk of injury to others. As a 





29 It was considered by the New York courts. Campbell v. City of New York, 
supra note 1; Morse v. Delaney, 128 Misc. 317, 218 N. Y. Supp. 571 (1926) 
(same case below). 

80 See Record on Appeal, Brief for Appellant. 

81 N. Y. Laws 1927, c. 563, now N. Y. Lasor Law §220(5). If there is no 
uniform wage for fifty per cent of the workers, the wage of forty per cent shall be 
taken; if none for forty per cent, the average. This removes any constitutional 
eee) Long Island R. R. v. Department of Labor, 256 N. Y. 498, 177 N. E. 
17 (1931). 

82 See Freund, Indefinite Terms in Statutes (1921) 30 YALE L. J. 437, 450. 


- 1 See Ames, The History of Assumpsit (1888) 2 Harv. L. Rev. 1, 15. Equity 
granted similar relief. See ibid. 

2 See Thorne v. Deas, 4 Johns. 84 (N. Y. 1809); Story, BAmMeENTs (2d ed. 
1840) § 118. But cf. Jones, BAILMENTS (1836) § 57. 

8 Thorne v. Deas, supra note 2 (liability of a gratuitous agent to his principal) ; 
Moch Co., Inc. v. Rensselaer Water Co., 247 N. Y. 160, 159 N. E. 896 (1928) 
(liability of contractor to third party); see Lane v. Cotton, 12 Mod. 472, 488 
(1701) (liability of agent to third party for nonperformance of duty owed princi- 
pal); Coggs v. Bernard, 2 Ld. Raym. 909, 919 (1703) (liability of a gratuitous 
bailee to bailor); cf. Flood v. Pabst Brewing Co., 158 Wis. 626, 149 N. W. 489 
(1914) (liability in tort to promisee for nonperformance of contract). 

* See Torts RESTATEMENT (Am. L. Inst. 1929) §§ 165, 169. 
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modern corollary, where one sets a force in motion which may, unless 
controlled, cause loss to another, he must use due care to prevent the 
injury.© A promise may cause an undue risk that, if unperformed,® 
one who has paid no consideration will be injured by reliance. The 
promisee may be induced to place his interest in a position foreseeably 
dangerous.’ Or the plaintiff or third parties may forbear to take in- 
tended action which would have dissipated a preéxisting risk.* In either 
case, the promisor, in order to control the force he has set in motion, 
should be bound to perform with due care unless the risk fails to eventu- 
ate by reason of a failure to rely. 

The nonfeasance formula has nevertheless survived to impede recovery 
where sound tort concepts suggest a simple solution. The “ time- 
honored ” ° doctrine at one time absolved an agent from liability to third 
persons. Modern courts have attenuated '° or repudiated this rule 





5 Cf. Austin W. Jones Co. v. State, 122 Me. 214, 119 Atl. 577 (1923) (liability 
for negligently releasing insane patient); Missouri K. & T. Ry. v. Wood, 68 S. W. 
802 (Tex. Civ. App. 1902), Note (1902) 16 Harv. L. Rev. 133; see Ultramares Corp. 
v. Touche, 255 N. Y. 170, 181, 174 N. E. 441, 445 (1931); Torts RESTATEMENT 
(Am. L. Inst. 1929) § 184. Contra: Cappel v. Pierson, 15 La. App. 524, 132 So. 
391 (1931); cf. Henderson v. Dade Coal Co., 100 Ga. 568, 28 S. E. 251 (1897). 

6 Distinguish the case in which, by performing without due care or by sud- 
denly discontinuing performance, the gratuitous promisor creates a new risk, distinct 
from that caused by reliance on the promise. His tort liability then is properly 
based upon his negligent action subsequent to starting performance, not upon the 
promise. This type of injury was originally remedied through an action in as- 
sumpsit. See Ames, supra note 1, at 2; BoHLEN, StupIEs IN THE LAw OF TorTS 
(1926) 39. 

7 See Torts RestaTEMENT (Am. L. Inst. 1929) § 185; cf. Edwards v. Lamb, 
69 N. H. 599, 45 Atl. 480 (1899), Note (1900) 14 Harv. L. Rev. 66 (negligent mis- 
representations inducing plaintiff to take dangerous action) ; Harriott v. Plimpton, 
166 Mass. 585, 44 N. E. 992 (1896) (inducing addressee to take action dangerous 
to plaintiff’s interest) ; see Smith, Legal Cause in Actions of Tort (1911) 25 Harv. 
L. Rev. 103, 118; Beale, The Proximate Consequences of an Act (1920) 33 id. 
633, 646. 

8 See Torts RESTATEMENT (Am. L. Inst. 1929) § 198. This principle has been 
applied where the negligent action preventing effective protective measures con- 
sisted of a physical force: Metallic Compression Casting Co. v. Fitchburg R. R., 
109 Mass. 277 (1872) (railroad cutting off hose of gratuitous fire department) ; 
Kiernan v. Metropolitan Construction Co., 170 Mass. 378, 49 N. E. 648 (1898), 
Note (1898) 12 Harv. L. Rev. 130 (preventing use of hydrant for gratuitous serv- 
ices of fire department) ; Luedeke v. Chicago & Northwestern Ry., 120 Neb. 124, 
231 N. W. 695 (1930) (railroad blocking fire engine) ; Concordia Fire Insurance 
Co. v. Simmons Co., 167 Wis. 541, 168 N. W. 199 (1918) (private corp. pierced 
pipe of city waterworks rendering ineffective the latter’s gratuitous services) ; 
see Note (1931) 71 A. L. R. 917. Or where the action consisted of a negligent 
misrepresentation of fact: International Products Co. v. Erie R. R., 244 N. Y. 
331, 155 N. E. 662 (1927) (misstatement of location of goods preventing effective 
insurance). 

® See Moch Co., Inc. v. Rensselaer Water Co., supra note 3, at 167, 159 N. E. 
at 898. 

10 Any negligence subsequent to the agent’s starting to perform is termed a mis- 
feasance, regardless of whether it created a new risk, distinct from that which had 
arisen through the principal’s non-action in reliance upon the agent’s promise. See 
1 Mecuem, AGENCY (2d ed. 1914) § 1465 et seg.; Note (1922) 20 A. L. R. 97, 105. 

11 Burrichter v. Chicago, M. & St. Paul Ry., 10 F.(2dy 165 (D. Minn. 1925) ; 
Murray and Campbellsville & Greensburg Tel. Co. v. Cowherd, 148 Ky. 591, 147 
S. W. 6 (1912) ; Van Winkle v. The Am. Steam Boiler Co., 52 N. J. L. 240, 19 Atl. 
472 (1890); see AGeENcy RESTATEMENT (Am. L. Inst. 1931) § 577, EXPLANATORY 





























‘4 io oan 
IES SPR ATRL ISS RES TORENT ae EERE NEE SG dt TO Tt ae 

















Soe OANA Met ha: AAR 
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where the injury is to tangible interests.‘* But many jurisdictions have 
failed to recognize that a lessor who negligently fails to perform a cove- 
nant to repair may have prevented the lessee or his guest from using 
other means of protection.‘* This strict adherence to an outworn tech- 
nique is the source of the difficulties in determining the liability of a 
gratuitous agent or bailee to his principal or bailor. The injustice of 
denying all recovery ** has led the courts to strain established concepts, 
instead of discarding the doctrine which prevented recourse to the proper 
remedy. Misfeasance means conduct causing a risk if it means anything. 
Yet if an agent starts to perform *° or a bailee receives possession,® the 





Notes To AGeNcy RESTATEMENT (Am. L. Inst. 1931) 209; Seavey, The Liability of 
an Agent in Tort (1915) 1 So. L. Q. 16; cf. Story, AcEeNcy (gth ed. 1882) § 309. 
Contra: Kelly v. Chicago & A. Ry., 122 Fed. 286 (W. D. Mo. 1903). Compare 
the split of authority as to the liability of an agent who has custody of land or 
chattels or control over the conduct of a dangerous third person. See AGENCY 
RESTATEMENT, Op. cit. supra, §§ 578, 579; EXPLANATORY Notes TO AGENCY RESTATE- 
MENT 205; Note (1927) 49 A. L. R. 521; 1 Mecuem, AGEncy (2d ed. 1914) § 1474. 

12 Where the injury is to an intangible interest, other considerations may bar 
liability. See note 29, infra. 

18 Jacobson v. Leaventhal, 128 Me. 424, 148 Atl. 281 (1930); Kuyk v. Green, 
219 Mich. 423, 189 N. W. 25 (1922); see Notes (1920) 8 A. L. R. 765; (1930) 
68 A. L. R. 1194; (1923) 36 Harv. L. Rev. 625; cf. (1923) 21 Micn. L. Rev. 811. 
Contra: Torts RestaTEMENT (Am. L. Inst. 1929) § 227; COMMENTARIES ON TorRTS 
RESTATEMENT (Am. L. Inst. 1929) § 227; 3 SHEARMAN & REDFIELD, NEGLIGENCE 
(6th ed. 1913) 1863; cf. Newman v. Golden, 108 Conn. 676, 144 Atl. 467 (1929). 

The landlord is generally said to be liable to those outside the land. 1 Tirrany, 
LANDLORD AND TENANT (1910) §107; Torts REsTATEMENT (Am. L. Inst. 1929) 
§ 248. It has been suggested that in these cases, as well as in those allowing a 
lessee or his guest to recover in tort for his injuries, the basis of the duty is the 
control vested in the lessor through the covenant. See Barron v. Liedloff, 95 Minn. 
474, 476, 104 N. W. 289, 290 (1905); Flood v. Pabst Brewing Co., 158 Wis. 626, 
634, 149 N. W. 489, 492 (1914); Torts RESTATEMENT §§ 227(a), 248(d); Bohlen, 
Landlord and Tenant (1922) 35 Harv. L. REv.°633, 638, n.10; Note (1920) 5 Corn. 
L. Q. 477. The same ground has been suggested as the basis of the liability of an 
agent to third persons for nonperformance of his duty to the principal. See Seavey, 
supra note 11, at 20-30. But the concept of preventing intended protective action 
by the promise has also been suggested. See Acency ReEstateMENT (Am. L. 
Inst. 1931) $$577(a) (b); Seavey, supra note 11, at 30-39; Merchants’ Cotton 
Press & Storage Co. v. Miller, 135 Tenn. 187, 196, 186 S. W. 87, 89 (1916) (“He 
has seen fit to interpose his own agreement to repair, and thereby tended, at least, 
to cause the lessee to hold back and wait for its execution on his part”). The 
artificiality of the control concept has been pointed out by Lord Atkinson, J., 
in Cavalier v. Pope, [1906] A. C. 428, 433. See also 1 Trrrany, LANDLORD AND 
TENANT 702. 

14 The nonfeasance rule denying liability has generally been recognized with 
regret. See Story, BAILMENTS (2d ed. 1840) § 166 et seg.; Thorne v. Deas, supra 
note 2, at 97 (“I have no doubt of the perfect justice of the Roman rule, on the 
ground, that good faith ought to be observed, because the employer, placing reli- 
ance upon that good faith in the mandatary, was thereby prevented from doing 
the act himself, or employing another to do it,” per Chancellor Kent) ; SCHOULER, 
BartMEnts (3d ed. 1897) § 34. The civil law has recognized such liability. See 
Jones, BAILMENTS (1836) § 63; Story, BAMMENTS § 164; Thorne v. Deas, supra 
note 2, at 97 et seq. 

15 Wilkinson v. Coverdale, 1 Esp. 75 (1793) ; Baxter & Co. v. Jones, 6 Ont. L. R. 
360 (1903); The Evan L. Reed Mfg. Co. v. Wurts, 187 Ill. App. 378 (1914); 
French v. Reed & Forde, 6 Binn. 308 (Pa. 1814). Contra: Morrison v. Orr, 3 Stew. 
& P. 49 (Ala. 1832). 

16 Condon v. Exton-Hall Brokerage & Vessel Agency, 80 Misc. 369, 142 N. Y. 
Supp. 548 (1913), Note (1913) 27 Harv. L. Rev. 167; Herzig v. Herzig, 67 Misc. 
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courts declare that any failure thereafter to use due care to perform is 
a misfeasance, even though it is clear that the action subsequent to the 
promise created no new risk. Some courts,’’ unwilling to countenance 
this fiction or to repudiate the nonfeasance rule, have recognized a 
remedy in contract where the bailee has made a special promise, though 
this requires discarding the principle that a detriment must be bargained 
for to constitute consideration. Of the cases squarely raising the ques- 
tion of the liability of an agent, however, the more modern tend to recog- 
nize liability in tort.*® 

That the failure to perform may be tortious has been recognized in 
several classes of cases. The injury may be found in the failure to ter- 
minate a risk itself created by the promisor’s undertaking. Thus a rail- 
road which, through custom, gratuitously undertakes to continue certain 
warning safeguards, may be found negligent if a traveller enters upon 
the crossing in reliance.’® And a gratuitous bailee is liable for the loss 
of chattels due to his gross negligence.”° So, too, if a master, because of 
the expectable inability of his servant to provide for himself, can reason- 
ably foresee that the servant will undertake employment in reliance upon 
the master’s providing food or shelter, the latter may be liable if he 
negligently fails to do so.** Or the fault may consist in inducing the in- 





250, 122 N. Y. Supp. 440 (1910); Fellowes & Co. v. Gordon & Barnett, 8 
B. Monroe 415 (Ky. 1848); see Maddock v. Riggs, 106 Kan. 808, 812, 190 Pac. 
12, 14 (1920). But cf. Tomko v. Sharp, 87 N. J. L. 385, 94 Atl. 793 (1915) (no 
liability where bailee merely promised to take possession). 

17 Siegel v. Spear & Co., 234 N. Y. 479, 138 N. E. 414 (1923); cf. Smedes v. 
President and Directors of the Bank of Utica, 20 Johns. 372 (N. Y. 1823); see 
Coggs v. Bernard, 2 Ld. Raym. 909, 919 (1703) ; Story, BAILMENTs (2d ed. 1840) 
§171a. But see Wallace, Law of Bailment (1837) 16 AM. JuRIST 252, 259. 

18 Carr v. Maine Cent. R. R., 78 N. H. 502, 102 Atl. 532 (1917), (1918) 31 Harv. 
L. Rev. 891; Phoenix Ins. Co. v. Thomas, 103 W. Va. 574, 138 S. E. 381 (1927); 
cf. Kirby v. Brown, et al. Co., 229 App. Div. 155, 241 N. Y. Supp. 255 (1930), 
rev'd on other grounds, 255 N. Y. 274, 174 N. E. 652 (1931). Contra: Balfe v. 
West, 13 C. B. 466 (1853) ; McGee v. Bast, 6 J. J. Marsh. 453 (Ky. 1831); Brawn 
v. — 103 Me. 362, 69 Atl. 544 (1907); Thorne v. Deas, 4 Johns. 84 (N. Y. 
1809). 

19 Erie R. R. v. Stewart, 40 F.(2d) 855 (C. C. A. 6th, 1930), (1930) 79 
U. or Pa. L. REv. 102 (presumption of negligence) ; Teague v. St. Louis So. Ry., 
36 F.(2d) 217 (C. C. A. 5th, 1929), certiorari denied, 281 U. S. 733 (1930); Cin- 
cinnati, New Orleans & Tex. Pac. Ry. v. Prewitt’s Adm’r, 203 Ky. 147, 262 S. W. 1 
(1924); Ray v. Hines, 118 Wash. 530, 203 Pac. 929 (1922); Bluhm v. Byram, 
193 Wis. 346, 214 N. W. 364 (1927); see Torts RESTATEMENT (Am. L. Inst. 1929) 
§ 183(f). This can not be explained as a misfeasance of misrepresentation. For 
where the customary safeguard is entirely absent, as in the cases cited, the silence 
can be no representation unless there is a duty to act. Such a duty can be based 
only on the promise to continue, implied from the prior conduct. 

20 Coggs v. Bernard, supra note 3; see Note (1919) 4 A. L. R. 1196; SCHOULER, 
BaILMENTs (3d ed. 1897) § 35. 

21 Clifford v. Denver, So. Park & Pac. R. R., 9 Colo. 333, 12 Pac. 219 (1886) ; 
Schumaker v. St. Paul & Duluth R. R., 46 Minn. 39, 48 N. W. 559 (1801); 
cf. Kewanee Boiler Co. v. Erickson, 78 Ill. App. 35 (1898); Hyatt v. Hannibal & 
St. Joseph R. R., 19 Mo. App. 287 (1885) ; Floettl v. The Third Ave. R. R., 10 App. 
Div. 308, 41 N. Y. Supp. 792 (1896) ; Slaughter Cattle Co. v. Pastrana, 217 S. W. 
749 (Tex. Civ. App. 1919). But cf. King v. Interstate Consolidated R. R., 23 R. I. 
583, 51 Atl. 301 (1902). That the recovery is in tort is clear both because of the 
measure of damages and the fact that the promise need not be part of the employ- 
ment agreement. See BOHLEN, op. cit. supra note 6, at 314, n.33. 
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jured party to forbear taking protective measures. A servant, for ex- 
ample, who remains in reasonable reliance upon the master’s promise 
to remedy a dangerous defect, may, if the defect is not removed, re- 
cover for the injury he suffers.** And the more recently recognized duty 
imposed upon insurance companies to respond within a reasonable time 
to applications ** has been said ** to rest, not on an artificial contract 
basis, but on the prevention of other protective action by delay. 
Recognition of the tort character of promissory representations would 
not unduly extend liability. Throughout the general field of torts, con- 
siderations of policy, recently emphasized in the Ultramares case,” have 
tended to restrict the extension of liability where considerations of logic 
alone would unduly jeopardize action. Thus a negligent manufacturer 
of a defective article may be liable to any member of the endangered 
class. But an agent who negligently makes an untrue report to his 
principal may not be liable to all members of the endangered class who, 
in reliance, suffered pecuniary damage.*’ The requirement of knowledge 
that a particular party will rely enables the court to grant a just recovery 
without entailing the danger of unlimited responsibility.** So, the agent 





22 The promise is said to preclude a contention by the employer that the serv- 
ant assumed the risk. Seaboard Air Line Ry. v. Horton, 239 U. S. 595 (1916); 
Russell v. Mo. Pac. R. R., 316 Mo. 1303, 295 S. W. 102 (1927); Bevin v. Oregon- 
Washington R. R. & Nav. Co., 298 Pac. 204 (Ore. 1931); see Note (1929) 61 
A. L. R. 901; Bohlen, Voluntary Assumption of Risk (1906) 20 Harv. L. Rev. 
g1 et seq.; 4 LaBATT, MASTER AND SERVANT (1913) 3853, 3874; but cf. York v. 
Rockcastle River Ry., 215 Ky. 11, 284 S. W. 79 (1926) (simple tool excep- 
tion). But it is doubtful whether the employer would be held liable if the prom- 
ise were merely to change a condition which the master had no previous duty to 
make safe. Higgins v. Fanning & Co., 195 Pa. 599, 46 Atl. 102 (1900) ; see Nealand 
v. Lynn & Boston R. R., 173 Mass. 42, 44, 53 N. E. 137 (1899); Coin v. Talge 
Lounge Co., 222 Mo. 488, 510, 121 S. W. 1, 7 (1909); Note (1910) 25 L. R. A. 
(N.s.) 1179. But cf. 4 LaBatt, op. cit. supra, at 3865; 1 SHEARMAN & REDFIELD, 
NEGLIGENCE (6th ed. 1913) § 207(h); Wood v. Danas, 230 Mass. 587, 120 N. E. 
159 (1918) (contract remedy granted). 

28 Duffie v. Bankers’ Life Ass’n of Des Moines, 160 Iowa 19, 139 N. W. 1087 
(1913); Boyer v. The State Farmers’ Mutual Hail Ins. Co., 86 Kan. 442, 121 Pac. 
329 (1912); see VANCE, INsURANCE (2d ed. 1930) 188, 190; Note (1930) 40 YALE 
L. J. 121; Notes (1921) 15 A. L. R. 1026; (1923) 27 A. L. R. 463; cf. Preferred 
Acc. Ins. Co. of N. Y. v. Stone, 61 Kan. 48, 58 Pac. 986 (1899) (held contract 
formed). Contra: Interstate Business Men’s Acc. Ass’n v. Nichols, 143 Ark. 369, 
220 S. W. 477 (1920); Savage v. Prudential Life Insurance Co. of America, 154 
Miss. 89, 121 So. 487 (1929); cf. Metropolitan Life Ins. Co. v. Brady, 174 N. E. 
99 (Ind. App. 1930). till 

24 See Funk, The Duty of an Insurer to Act Promptly On Applications 
(1927) 75 U. or Pa. L. Rev. 207, 226; cf. (1913) 27 Harv. L. Rev. 92; (1920) 
29 YALE L. J. 673. But it has also been said to be derived from the public nature 
of the insurance business. See Patterson, The Delivery of a Life-Insurance Policy 
(1919) 33 Harv. L. Rev. 198, 216. The concept of “ public nature” is too elastic. 
And any contract explanation is obviously based on fiction. 

25 Ultramares Corp. v. Touche, supra note 5, (1930) 44 Harv. L. REv. 134; 
cf. (1930) 40 Yate L. J. 128; (1930) 30 Cor. L. Rev. 1066; Note (1931) 79 U. oF 
Pa. L. REv. 364. 

26 MacPherson v. Buick Motor Co., 217 N. Y. 382, 111 N. E. 1oso (1916), 
Note (1916) 29 Harv. L. REv. 866. 

27 Ultramares Corp. v. Touche, supra note 5. 

28 See Glanzer v. Shepard, 233 N. Y. 236, 135 N. E. 275 (1922), (1922) 23 Harv. 
L. Rev. 113; Anderson v. Spriestersbach, 69 Wash. 393, 125 Pac. 166 (1912). 
The defendant might be held without prior knowledge of the plaintiff’s identity, if 
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who negligently fails to perform a duty owed to his principal may not 
be liable to a member of the endangered class for invasions of pecuniary 
interest,”® unless he knew beforehand that the particular plaintiff’s in- 
terest would be jeopardized.*° This doctrine is not limited in application 
to invasions of pecuniary interests alone.*t It is probably the true 
reason ** why a water company which negligently fails to perform its 
contract with a municipality to maintain a certain pressure for fire pur- 
poses is generally held not liable to a citizen for the resultant burning 
of his property.** But there is no sound reason for denying recovery 
where liability may be limited to known parties.** 





he knew beforehand the limit of his possible liability. Thus, a negligent abstractor 
of title might be held liable to the first purchaser, even though he had not known 
that that particular purchaser would rely. Dickle v. Abstract Co., 89 Tenn. 431, 
14 S. W. 896 (1890). 

29 Cairns v. duPont, 135 Misc. 278, 238 N. Y. Supp. 74 (1929), aff'd, 228 
App. Div. 807, 240 N. Y. Supp. 875 (1930), (1930) 43 Harv. L. Rev. 959; see 
AceNcy RESTATEMENT (Am. L. Inst. 1931) § 580; cf. id. at §576(a) (caveat as 
to intentional invasions); cf. Robins Dry Dock & Repair Co. v. Flint, 275 
U. S. 303 (1927); see Seavey, supra note 11, at 39; 1 MecHEM, AGENCY §§ 1479, 
1480. 
30 See Maddock v. Riggs, 106 Kan. 808, 190 Pac. 12 (1920), (1920) 34 Harv. 
L. REv. 82 (one who gratuitously promised to remit premium payments to insur- 
ance company held liable to beneficiary). Cf. cases cited in notes 15-18, supra. 

81 Cf, Ryan v. New York Cent. R. R., 35 N. Y. 210 (1886) criticized in Smith, 
supra note 7, at 118, Beale, supra note 7, at 642. 

82 See Moch Co., Inc. v. Rensselaer Water Co., supra note 3, at 168, 159 N. E. 
at 899. It is interesting to note that the Ultramares decision quotes the above 
policy argument from the Moch case. See Ultramares Corp. v. Touche, supra 
note 5, at 189, 174 N. E. at 448. Another possible reason is that the courts have 
felt that as a matter of law, the water company’s conduct could not be said to be 
the proximate cause. See Seavey, supra note 11, at 36; Note (1929) 62 A. L. R. 
1205, 1212. Compare the cases denying recovery on this ground where a telephone 
or telegraph company negligently fails to transmit a call for aid. Providence Wash. 
Ins. Co. v. Iowa Tel. Co., 172 Iowa 597, 154 N. W. 874 (1915); Lebanon, Louis- 
ville & Lex. Tel. Co. v. Lanham Lumber Co., 131 Ky. 718, 115 S. W. 824 (1909) 
(subscriber sued company in tort) ; Southwestern Tel. & Tel. Co. v. Thomas, 185 
S. W. 396 (Tex. Civ. App. 1916); see Note (1921) 10 A. L. R. 1456; (1930) 
14 Minn. L. REv. 699; cf. cases cited in note 8, supra; Hodges v. Virginia-Carolina 
Ry., 179 N. C. 566, 103 S. E. 145 (1920). But cf. Mentzer v. New England Tel. & 
Tel. Co., 177 N. E. 549, 552 (Mass. 1931) (no duty owed by company to third 
party for whose benefit call was made) ; cf. Evans’ Adm’r v. Cumberland Tel. & Tel. 
Co., 135 Ky. 66, 121 S. W. 959 (1909) (third party denied recovery because causa- 
tion was not certain). 

88 German Alliance Ins. Co. v. Home Water Supply Co., 226 U. S. 220 (1912); 
Moch Co., Inc. v. Rensselaer Water Co., supra note 3; see Note (1929) 62 A. L. R. 
1205; 1 Wiixiston, Contracts (1920) § 373. Contra: Paducah Lumber Co. v. 
Paducah Water Supply Co., 89 Ky. 340, 12 S. W. 554 (1889) (contract liability) ; 
Fisher v. Greensboro Water Supply Co., 128 N. C. 375, 38 S. E. 912 (1901) (tort 
liability). 

84 Cf. cases cited in note 11, supra; Pittsfield Cottonwear Mfg. Co. v. Pittsfield 
Shoe Co., 71 N. H. 522, 53 Atl. 807 (1902), (1903) 16 Harv. L. Rev. 456 (tort lia- 
bility where contract was between defendant and plaintiff’s lessor). Apparently, 
however, a water company is not liable even to the city, in tort or contract, for 
burning of city property. Town of Ukiah City v. Ukiah Water & Improvement 
Co., 142 Cal. 173, 75 Pac. 773 (1904) (contract recovery denied) ; Inhabitarits of 
Milford v. Bangor Ry. & Electric Co., 106 Me. 316, 76 Atl. 696 (1909) (tort re- 
covery denied). But cf. New Orleans & N. E. R. R. v. Meridian Waterworks Co., 
72 Fed. 227 (C. C. A. 5th, 1896) (contract liability for fire damage where private 
plaintiff contracted with water company) ; Watson v. Inhabitants of Needham, 161 
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Subject to this general limitation,*® ordinary principles of torts can 
generally be applied to reach a just result.*® Since the promises in the 
cases discussed were merely to preserve the plaintiff in the same condi- 
tion in which he then was, the extent of recovery would be the same as 
in contract.*? But the duty properly would be one of due care rather 
than absolute.** This approach, which considers the entire course of 
conduct the basis of liability, renders obsolete the fictions resulting 
from distinctions between misfeasance and nonfeasance.*® Predicating 
a duty upon the making of the promise, it would permit a recovery even 
in cases where principles of contract would be obviously inapplicable 
for want of privity between the parties. There is only one class of cases 
in which tort recovery would be inadequate. Where, as in the case of 
an attempted revocation of a license to build,*® the money damages in 
tort would be difficult to calculate,*t resort must be had to promissory 





Mass. 404, 37 N. E. 204 (1894) semble. Thus, the company may negligently fail 
to maintain the pressure contracted for without incurring substantial liability to 
anyone. See Corbin, Liability of Water Companies for Losses by Fire (1910) 19 
Yate L. J. 425, 433; Lovejoy v. Bessemer Waterworks Co., 146 Ala. 374, 383, 
41 So. 76, 78 (1906) ; cf. Ferris v. Carson Water Co., 16 Nev. 44 (1881) (city can 
not recover for burning of citizen’s taxable property). 

35 The reliance by the promisee must of course be reasonable. It might be 
argued that there should never be liability unless the promise was made in the 
course of business, on analogy to that prerequisite to liability for injury caused 
by negligent misrepresentations. See International Products Co. v. Erie R. R., 
supra note 8, at 338, 155 N. E. at 664; Bohlen, Misrepresentation as Deceit, 
Negligence, or Warranty (1929) 42 Harv. L. Rev. 733, 741. But this has prop- 
erly never been stated to be a prerequisite to the liability of a gratuitous agent or 
bailee to his principal or bailor. In such cases the reliance may be clearly 
justifiable even though the promise is not made in the course of business. And 
certainly where a third party is induced to forbear taking action for the protec- 
tion of the plaintiff, no such argument should apply. 

36 See favoring tort liability: Torts RestatEMENT (Am. L. Inst. 1929) § 198; 
cf. AceNcy RESTATEMENT (Am. L. Inst. 1931) $577; (1930) 44 Harv. L. Rev. 
121; 1 Wittiston, Contracts (1920) § 138; cf. (1930) 8 N. Y. U. L. Rev. 148. 
See favoring contract liability: Contracts RestaTEMENT (Am. L. Inst. 1928) 
§ 90; COMMENTARIES ON CONTRACTS RESTATEMENT § 90; Note (1923) 32 YALE L. J. 
609; Anson, Contracts (Corbin’s ed. 1924) 133-35; cf. (1930) 30 Cor. L. Rev. 
1061; Note (1923) 23 Cox. L. Rev. 573. For considering gratuitous undertakings 
sui generis: Beale, Gratuitous Undertakings (1891) 5 Harv. L. Rev. 222; Arterburn, 
Liability for Breach of Gratuitous Promises (1927) 22 Inu. L. Rev. 161, 168. 

387 Where as a result of the promise there is not merely an impairment of the 
status quo, but the plaintiff fails to take affirmatively advantageous action or a 
third party refrains from conferring a benefit upon the plaintiff, the same analysis 
might well apply to permit recovery of the lost benefit. So a trustee whose prom- 
ise may be unenforceable because of the Statute of Frauds or Statute of Wills may 
nevertheless be held liable to a cestui. Cf. Scott, Conveyances upon Trusts Not 
Properly Declared (1924) 37 Harv. L. Rev. 653, 665, 671. 

88 See 1 Wixuiston, Contracts § 138. 

89 See notes 10, 15, 16 supra. 

40 This class of cases may well include those granting quasi-contractual recov- 
ery of an amount exceeding the defendant’s enrichment or benefit for part per- 
formance of a contract within the Statute of Frauds. There the measure of 
recovery, because of the statute, sounds in tort. See People’s Nat. Bank of 
Orlando v. Magruder, 77 Fla. 235, 81 So. 440 (1919) ; Huey v. Frank, 182 Ill. App. 
431 (1913); cf. Kearns v. Andree, 107 Conn. 181, 139 Atl. 695, 59 A. L. R. 599 
(1928) ; see Note (1930) 44 Harv. L. REv. 623, 625; (1928) 26 Mic. L. REv. 942. 

41 Another reason influencing the courts to allow such recovery is that in this 
class of cases the promisor knows, at the time he chooses not to perform, that his 
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estoppel.*? There is otherwise no need for invoking the equitable prin- 
ciples of that anomalous doctrine to achieve justice.** 





LEGISLATION 


Vicarious LiaBiILity: Statutes As A GuIDE TO ITs Basis. — During 
the early part of the nineteenth century, it became firmly established 
that a master could be compelled to respond in damages for injuries 
caused by a servant’s uncommanded negligent acts where they were 
committed in the course of employment.’ Liability for wilful torts 
followed later.2 And the courts have been continually widening the 
scope of vicarious liability * though the number of theories advanced 
as to its true basis is matched only by their confusion.* In recent years, 





failure will inevitably damage the plaintiff. This has enabled the courts to invoke 
equitable principles to prevent “fraud.” See 2 Pomeroy, Equiry JURISPRUDENCE 
(4th ed. 1918) § 802 et seq. 

42 See as to promises to make a gift of land, inducing improvements: Messiah 
Home for Children in the City of N. Y. v. Rogers, 212 N. Y. 315, 106 N. E. 59 
(1914) ; Pound, Consideration in Equity (1918) 13 Inu. L. Rev. 667, 672; TIFFANY, 
OUTLINES OF REAL PROPERTY (1929) § 408. Promises not to enforce a mortgage: 
Faxton v. Faxon, 28 Mich. 159 (1873). Promises to permit use of one’s land for 
some appreciable period inducing expenditure: Rerick v. Kern, 14 S. & R. 267 (Pa. 
1826) ; see CrarK, REAL CovENANTS AND OTHER INTERESTS WHICH “ RuN WITH 
LAND ” (1929) 46 et seqg.; 2 TIFFANY, REAL PROPERTY (1920) 1208; (1924) 33 YALE 
L. J. 560. Promises to subscribe to a charity inducing expenditure: DePauw Univ. 
v. Ankeny, 97 Wash. 451, 166 Pac. 1148 (1917); cf. Allegheny College v. Nat. 
Chautauqua County Bk. of Jamestown, 246 N. Y. 369, 159 N. E. 173 (1927); see 
Billig, The Problem of Consideration in Charitable Subscriptions (1927) 12 Corn. 
L. Q. 467; Note (1925) 38 A. L. R. 868. Promises in contemplation of marriage: 
Phalen v. United States Trust Co. of New York, 186 N. Y. 178, 78 N. E. 843 
(1906) ; see Note (1929) 63 A. L. R. 1184. 

43 See the proviso appended to § 90 of the Contracts RESTATEMENT: “. . . if 
injustice can be avoided only by enforcement of the promise.” 


1 See Laski, The Basis of Vicarious Liability (1916) 26 YALE L. J. 105, 108. 

2 See (1931) 44 Harv. L. REv. 642. 

3 See Ibid. Compare, too, the “ family car” and “ dangerous instrumentality ” 
doctrines. 

4 Mr. Justice Holmes has contended that the true explanation is to be found 
through the “ formula of identity.” Holmes, Agency (1891) 4 Harv. L. REv. 345, 
364; cf. Holmes, J., in Dempsey v. Chambers, 154 Mass. 330, 332, 28 N. E. 279 
(1891). But see 2 Pottock AND MAITLAND, THE History oF ENciisH Law (1895) 
530. Baty argues that there ought to be someone capable of responding in dam- 
ages for the injuries caused. Bary, Vicartous Liasmity (1916) 154. Pothier 
would hold the master liable because it makes him more careful in the selection of 
servants. 1 PotHrer, On OsxiicaTions (2d Am. ed. Evans trans. 1839) 57. Some 
notable jurists have explained such liability on the basis of the maxim, qui facit 
per alium facit per se. See Parke, B., in Quarnam v. Burnett, 6 M. & W. 499, 509 
(1840) ; Alderson, B., in Hutchinson v. Railway Co., 5 Ex. 343, 350 (1850). Bacon 
would impose liability because of the master’s failure to do his own work. 
5 Bacon, ABRIDGMENT (7th ed. 1832) 366. Lord Brougham believed that responsi- 
bility should be placed upon the master because he sets a forse i in motion. Duncan 
v. Findlater, 6 Cl. & F. 894, 910 (1839). 

For a discussion of these and other theories, see batt, Vicarious LIABILITY 

(1916) 146 et seg.; 6 LaBatr, MASTER AND SERVANT (2d ed. 1913) § 2245 et seq.; 
Laski, supra note 1, at 109 et seq. 
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the legislatures, too, have concerned themselves with various aspects of 
the problem. New responsibilities have been created; on occasion, the 
old have been modified or confirmed.’ This legislative treatment of the 
subject may be useful in throwing light on the rather nebulous concepts 
underlying the doctrine that in some instances an individual, himself 
innocent, must make amends for another’s torts. 

Other than those which merely confirm the common-law rule,® the 
statutes do not deal with vicarious liability in general. They deal with 
the responsibility of specific classes of masters. Such responsibility, 
in turn, has often been restricted or expanded with reference to different 
kinds of servants or different kinds of third persons. A superficial 
survey of these enactments might lead to the conclusion that the legis- 
latures have simply been adding confusion to the seemingly bewildering 
labyrinth of vicarious liability. But it is this very heterogeneity that 
suggests what may be the true basis. 

In the field of governmental activity, a fairly widespread class of 
statutes renders certain political subdivisions of the state accountable 
for damages within their corporate limits resulting from mob violence.’ 
But not every person who suffers loss is allowed redress. Only those who 
could not have prevented the injury by appropriate action, as by giving 
adequate notice to the proper authorities, are entitled to recover.' 
Other enactments create a right of action against municipalities for 
damages caused by the negligent operation of their motor vehicles by 
municipal servants in the course of employment irrespective of use in a 
governmental capacity.® 





5 Statutes have in some instances reduced the scope of vicarious liability. For 
example, by statute today, a husband is no longer liable as such for the torts of 
his wife. £.g., Cat. C1v. Cope (Deering, 1923) §171a; Inu. Rev. Star. (Smith- 
Hurd, 1930) c. 68, § 4; Micu. Comp. Laws (1930) § 14015. 

6 Ara. Cope (Michie, 1928) § 9541; Ga. Cope ANN. (Michie, 1926) § 3601; 
Mont. Rev. Cope (Choate, 1921) § 7965; N. D. Compr. Laws Ann. (1913) § 6356; 
Pa. Stat. ANN. (Purdon, 1930) tit. 77, §51; S. D. Comp. Laws (1929) § 1275. 

7 Cat. Por. Cope (Deering, 1923) $4452; Conn. Gen. Stat. (1930) § 514; ILL. 
Rey. Stat. (Smith-Hurd, 1930) c. 38, § 518; Kan. Rev. Strat. ANN. (1923) c. 12, 
§ 201; Ky. Strat. (Carroll, 1930) §8; La. Rev. Star. Ann. (Marr, 1g15) §§ 4763, 
5223; Me. Rev. Strat. (1930) c. 134, § 20; Mp. Ann. Cope (Bagby, 1924) art. 82, 
§§ 1-3; Mass. Gen. Laws (1921) c. 269, § 8; Mo. Rev. Srat. (1929) § 3272; Mont. 
Rev. Cope (Choate, 1921) § 5086; Nes. Comp. Stat. (1929) §§ 26-602, 26-603, 
26-604, 26-749; N. H. Pus. Laws (1926) c. 42, §41; N. J. Comp. Srar. (1910) 
p. 4381; N. J. Comp. Strat. (Supp. 1924) p. 1959; N. Y. Gen. Mun. Law (1909) 
§ 71; On10 Gen. Cone (Page, 1931) §§ 6280-83; Pa. Stat. ANN. (Purdon, 1930) tit. 
16, §§ 3921, 3925; R. I. Gen. Laws (1923) c. 396, § 10; W. Va. Cope (1931) c. 61, 
art. 6, § 12; Wis. Stat. (1929) § 65.07(1). 

Under some of these statutes, inability of the municipality to prevent the in- 
jury is not a defense. Iola v. Birnbaum, 71 Kan. 600, 81 Pac. 198 (1905) ; Butte 
Miners’ Union v. City of Butte, 58 Mont. 391, 194 Pac. 149 (1920). The constitu- 
tionality of imposing such absolute liability has been upheld. City of Chicago v. 
Sturges, 222 U. S. 313 (1911). In other states, however, it is expressly provided 
that liability shall not attach unless the proper authorities have notice and are 
reasonably capable of preventing the injury. Ky. Srat. (Carroll, 1930) §8; Mb. 
Ann. Cope (Bagby, 1924) art. 82, § 2; cf. Conn. Gen. Stat. (1930) § 514. 

Highway robbery is generally not included in an interpretation of “ mob” or 
“ riot.” See 6 McQuittan, Municrpat Corporations (2d ed. 1928) § 2822. 

8 E.g., Mp. ANN. Cope (Bagby, 1924) art. 82, §2; Mass. Gen. Laws (1921) 
c. 269, §8; N. J. Comp. Star. (1910) p. 4381. 

® E.g., Cat. Copes AND Gen. Laws (Deering, Supp. 1929) § 17144; N. Y. Laws 
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The responsibility of owners of railroads also seems to have been ex- 
panded.!® In particular, they have been made liable to an employee 
for the tortious conduct of a co-employee.** And by the workmen’s 
compensation acts the fellow-servant rule has been modified in respect 
to a more extensive class of employers.’* Indeed, it is often provided 
that an agreement to restore the employer’s former unaccountability 
is void.*® 

Equally significant is the present-day legislation relating to the opera- 
tion of motor vehicles. At common law it was said that liability aris- 
ing from the negligent control of an automobile attached to the owner 
only if it was used by a servant in the course of employment.’* En- 
actments in some states, however, have made a renter of motor vehicles 
responsible for damage done through the negligent driving of a bailee 
or of anyone using the car with the latter’s permission.’* In several 





1929, c. 466, N. Y. Hicn. Law (1909) § 282(g); Wis. Stat. (1929) $ 66.095. See 
4 BLASHFIELD, CYCLOPEDIA OF AUTOMOBILE LAw (1930) 334. At common law the 
rule was that no liability attached where the officer or employee was performing a 
“governmental” as distinguished from a “corporate” or “ ministerial” duty. 
See 6 McQuittan, Municrpat Corporations (2d ed. 1928) § 2823. The general 
extension of governmental liability for tort is in itself an extension of the doctrine 
of vicarious liability. 

10 F.g., Axx. Dic. Stat. (Crawford & Moses, 1921) § 8562; cf. Fra. Comp. 
Laws (1927) § 7051. 

11 Typical acts are: 35 Stat. 65 (1908), 45 U.S.C. § 51 (1926); Ga. Cope ANN. 
(1926) § 2782; Munn. Stat. (Mason, 1927) §§ 4933, 4934; N. C. Cope Ann. (Michie, 
1927) § 3465; S. D. Comp. Laws (1929) $§ 9708-13. In some states the extension 
has also been made in other enterprises such as mines. E.g., Mo. Rev. Stat. (1929) 
§ 3282; Mont. Rev. Cope (Choate, 1921) § 7761; Nev. Comp. Laws (Hillyer, 
1929) § 9197; Oxta. Const. (1907) art. IX, § 36. 

12 E.g., Micu. Comp. Laws (1930) § 8407; N. H. Pus. Laws (1926) c. 178, § 2; 
Tex. Rev. Ci1v. Cope (Vernon, 1928) art. 8306, §1. But, of course, these acts 
must be carefully distinguished from other statutes modifying or abolishing the rule. 

It is often provided that if the employee refused to come under the terms of 
the workmen’s compensation act, the master may have the defense of the fellow- 
servant rule; but that if the master alone or the master and servant both reject 
the provisions of the Act, then the defense is not allowed. £.g., Ga. Cope ANN. 
(1926) §§ 3154(16)-3154(18). - 

13 FE.g., Fra. Comp. Laws (1927) § 7053; Miss. Cope Ann. (1930) § 6154; 
Wvo. Comp. Strat. ANN. (1920) § 5389. 

14 Beville v. Taylor, 202 Ala. 305, 80 So. 370 (1918); Halverson v. Blosser, 
tor Kan. 683, 168 Pac. 863 (1917); Fallon v. Swackhamer, 226 N. Y. 444, 123 
N. E. 737 (1919) ; Dunmore v. Padden, 262 Pa. 436, 105 Atl. 559 (1918) ; Jarvis v. 
Wallace, 139 Va. 171, 123 S. E. 374 (1924); see Huppy, Autromosites (8th ed. 
1927) §$743, 748, 771, 772; Note (1920) 33 Harv. L. Rev. 714. 

That the automobile is not of such character as to be included in the dangerous 
instrumentality doctrine has been generally recognized. See 2 MecHEeM, LAw oF 
Acency (1914) $1950; Huppy, On Auromosttes (8th ed. 1927) § 36; 2 BLAsH- 
FIELD, CYCLOPEDIA OF AUTOMOBILE LAw (1927) 1390; Note (1914) 28 Harv. L. 
Rev. 91; (1908) 67 Cent. L. J. 467. However, by use of fictions some courts have 
evolved the “ family car” doctrine. Baldwin v. Parsons, 193 Iowa 75, 186 N. W. 
665 (1922); Johnson v. Evans, 141 Minn. 356, 170 N. W. 220 (1919); King v. 
Smythe, 140 Tenn. 217, 204 S. W. 296 (1918); see 2 BLASHFIELD, CYCLOPEDIA OF 
AutomosiLe Law (1927) 1464; Cockrill, The Family Automobile (1914) 2 Va. L. 
Rey. 189; Hope, The Doctrine of the Family Automobile (1922) 8 A. B. A. J. 359; 
(1922) 36 Harv. L. Rev. 102. Contra: Doran v. Thomsen, 76 N. J. L. 754, 71 Atl. 
296 (1908). In reality, the doctrine creates an extension of the common law rule. 
Cf. Notes (1914) 28 Harv. L. Rev. 91; (1925) 38 id. 513. 

15 Conn. Gen. Stat. (1930) § 1627; Me. Rev. Srat. (1930) c. 29, $99. New 
Jersey and Illinois have achieved similar results by compelling the lessor to insure 
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jurisdictions, the legislatures have declared that any owner may be 
called upon to respond in damages for injuries negligently caused where 
the driver is a minor below a stated age operating the machine with the 
owner’s consent.*® Other statutes go still further, making no require- 
ments of minority on the part of the operator.’’ But consideration of 
who the third person may be has not been neglected, a fact indicated 
by provisions limiting liability with respect to passengers.** 





up to a stated amount against liability that may accrue against the customer or 
anyone operating the machine with the latter’s consent. Itt. Rev. Stat. (Cahill, 
1929) c. 95a, $$ 47(1)-47(4) ; N. J. Comp. Strat. (Supp. 1930) pp. 1052-53. In 
Arizona it is provided that the owner must procure insurance, and if he does not 
he shall be jointly and severally liable with the lessee for negligent injuries. Arzz. 
Cope (Struckmeyer, 1928) § 1649; cf. N. Y. Ven. & Tr. Law (1929) § 59. 

16 Ariz. Cope (Struckmeyer, 1928) 1671; Del. Laws 1929, c. 10, § 72; Idaho 
Laws 1929, c. 274, §1; Me. Rev. Stat. (1930) c. 29, §35; Pa. Stat. ANN. (Pur- 
don, 1930) tit. 75, § 211; cf. Conn. Gen. Star. (1930) §§ 1590, 1592; ALA. CopE 
(Michie, 1928) § 1397(152). The Iowa code does not even seem to require con- 
sent by the owner where the minor is under fifteen years of age, and seems to im- 
pose liability even where such minor is not negligent. Iowa CopE (1927) § 5026; 
cf. Rowland v. Spalti, 196 Iowa 208, 194 N. W. 90 (1923). 

A somewhat related class of legislation demands that the minor’s application 
for an operator’s license be signed by his parents, guardian, or employer, and that 
the negligence of the minor in driving on the highway will be imputed to the per- 
son who signed the application. Ariz. Cope (Struckmeyer, 1928) § 1670; Cal. 
Laws 1929, c. 253, § 62(b); cf. Del. Laws 1929, c. 10, §§ 58, 71; Cal. Laws 1929, 
c. 253, §§ 62(c)—-62(d) ; Iowa Acts 1931, c. 114, §9; Me. Rev. Star. (1930) c. 29, 
§ 34. In California it is provided that the signer of the application may be relieved 
of further liability by causing a cancellation of the minor’s license. Cal. Laws 
1929, C. 253, § 62(e). 

17 Cat. Copes AND GEN. Laws (Deering, Supp. 1929) § 17144; Iowa Cope 
(1927) § 5026; Micu. Comp. Laws (1929) $ 4648; N. Y. Ven. & Tr. Law (1929) 
§ 59; cf. R. I. Pub. Laws 1929-30, c. 1429, § 10. See Chamberlain, Automobiles and 
Vicarious Liability (1924) 10 A. B. A. J. 788; Note (1925) 38 Harv. L. Rev. 513; 
Legis. (1924) 24 Cor. L. REv. 782; (1930) 30 id. 563. South Carolina has a pecu- 
liar provision imposing a lien upon the motor vehicle in cases of certain injuries 
without making the owner personally responsible. S. C. C1v. Cope (1922) § 5706; 
cf. Tenn. Ann. Cope (Shannon, 1917) § 30794197. 

The meaning of “consent” has been strictly interpreted. Thus, where the 
loan of an auto was to expire at a stipulated hour, the owner was held not ac- 
countable for injuries occurring subsequent to that period. Union Trust Co. v. 
American Commercial Car Co., 219 Mich. 557, 189 N. W. 23 (1922); cf. Rowland 
v. Spalti, 196 Iowa 208, 194 N. W. 90 (1923); Chaika v. Vandenberg, 252 N. Y. 
to1, 169 N. E. 103 (1929). But cf. Brooks v. McNutt Auto Delivery Co., 126 
Misc. 730, 214 N. Y. Supp. 562 (1926); see 4 BLASHFIELD, CYCLOPEDIA oF AUTO- 
MOBILE LAw (1931) 337. As to statutes raising presumptions of consent or re- 
sponsibility, see Mass. Acts 1928, c. 317, §1; Micu. Comp. Laws (1929) § 4648. 

But one joint owner of a motor vehicle is not liable for the negligence of an- 
other. Mittelstadt v. Kelly, 202 Mich. 524, 168 N. W. sor (1918). And it has 
been provided that a conditional vendor or a chattel mortgagee shall not be con- 
sidered as an owner within the meaning of these acts. Cat. Copges AND GEN. 
Laws (Deering, Supp. 1929) § 17144; N. Y. Veu. & Tr. Law (1929) § 59. 

A former Michigan statute attempting to impose liability on the owner for in- 
juries caused by the negligence of any driver except a thief was held unconstitu- 
tional. Daugherty v. Thomas, 174 Mich. 371, 140 N. W. 615 (1913). But where 
liability is based on consent, there do not seem to be any constitutional difficulties. 
Stapleton v. Independent Brewing Co., 198 Mich. 170, 164 N. W. 520 (1917). 

18 Thus, it is sometimes provided that a gratuitous passenger shall have no 
right of action against the owner unless the injury was caused by the gross negli- 
gence or wanton misconduct of the owner or operator. E.g., Conn. Gen. STAT. 
(1930) § 1628; Micn. Comp. Laws (1929) $4648. The Supreme Court of the 
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With the development of transportation by air, the legislatures have 
considerably expanded the vicarious liability of aircraft owners. From 
the imposition of absolute liability upon the owners of all aircraft “ for 
injuries to persons or property . . . beneath, caused by . . . flight of 
aircraft . . . or the falling of any object therefrom,”’*® an absolute 
vicarious liability necessarily ensues. It is further provided that the 
injured person shall have a lien on the machine to the extent of his 
damages.”° But recovery is denied if the injured person contributed to 
the damage.” And, with reference to collisions in the air, it is declared 
that the rules of law relating to torts on land shall be applied.?? 

This particularization in the statutes concerning vicarious liability 
discloses the factors which have influenced the legislative treatment. 
Thus, fairness may demand that one who engages in a potentially dan- 
gerous enterprise, such as aircraft operation, should be held to a stricter 
accountability. Similar considerations may require greater responsi- 
bility for the acts of a person, such as an infant, generally of less com- 
petence and of less financial stability. Liability may likewise seem 
more just with respect to certain classes of third persons, for instance, 
pedestrians in contrast with gratuitous passengers in automobiles. That 
the master is a municipal corporation or public utility, easily capable 
of spreading the loss, is another factor not to be disregarded. Hardly 
of less significance is the further element that thus fixing responsibility 
may induce greater care in the selection and control of servants. 

This approach is striking evidence that the true basis for vicarious 
liability is to be found, not in the black magic of Latin maxims nor in 
the irksome fiction of identity, but rather in terms of what is socially 
desirable and expedient. The rationale that the master is responsible 
“ because in a social distribution of profit and loss, the balance of least 
disturbance seems thereby best to be obtained ” * is but further crystal- 
lized by an examination of contemporary legislation. 





United States has upheld the constitutionality of the Connecticut act. Silver v. 
Silver, 280 U. S. 117 (1929). But cf. Stewart v. Houck, 127 Ore. 589, 271 Pac. 998 
(1928), rehearing denied, 127 Ore. 597, 272 Pac. 893 (1928). 

19 Untrorm State LAw OF AERONAUTICS § 5. This section of the act has been 
adopted, as follows: Del. Laws 1923, c. 199, § 5; Hawam Rev. Laws (1925) § 3895; 
Inp. Ann. Stat. (Burns, Supp. 1929) $ 3843.5; Mp. Ann. Cone (Bagby, Supp. 
1929) art. rA, §5; Micn. Comp. Laws (1929) § 4815; Minn. Laws 1929, c. 219, 
§5; Nev. Comp. Laws (Hillyer, 1929) § 279; N. J. Comp. Strat. (Supp. 1930) 
65; N. D. Comp. Laws Ann. (Supp. 1925) § 2971c5; S. D. Comp. Laws (1929) 
§8666-P; R. I. Pub. Laws 1927-28, c. 1234, 85; S. C. Acts 1929, no. 189, $5; 
Tenn. ANN. Cope (Shannon, Supp. 1926) § 1616a16; Utah Laws 1923, c. 24, § 5; 
Vt. Laws 1923, no. 155, §5; Wis. STAT. (1929) § 114.05. 

It is further provided in these acts that where the aircraft is leased, the owner 
and lessee shall be jointly and severally accountable. 

Other states do not seem to impose such absolute responsibility. E.g., Conn. 
Gen. Stat. (1930) § 3077, which requires that liability be predicated upon the 
pilot’s negligence. See Hotcuxiss, AviATION LAw (1928) 38. The provision of 
the uniform act above was adopted in Idaho in 1925 (Idaho Laws 1925, c. 92), 
but repealed in 1931. Idaho Laws 1931, c. 41. The owner’s or lessee’s responsi- 
bility is now measured by the law of torts on land. Idaho Laws 1931, c. 100, § 5. 
See also Pa. Stat. ANN. (Purdon, 1930) tit. 2, § 1426. 

20 Un1rrorM STATE LAw oF AERONAUTICS § 5. 21 [bid. 

22 Td. $6. 

28 Laski, supra note 1, at 112; cf. Batt, THe Law or MASTER AND SERVANT 
(1929) 330; Smith, Frolic and Detour (1923) 23 Co. L. REv. 444, 456. 
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Civit Deposition Acts. — Legislation’ which provides for the tak- 
ing of depositions in pending causes may be found in every state.* 
In broad outline the statutes are similar. They prescribe the con- 
ditions under which depositions may be taken, confer authority to con- 
duct the examination, and establish requisites for subsequent admissi- 
bility of the testimony at trial. But here the similarity ceases. In 
the details which necessarily determine the practical value of the device 
the acts vary. 

Though there are acts which permit depositions to be taken at will,‘ 
the desirability of some check on the privilege is apparent. Most stat- 
utes reflect the view that circumstances should appear which indicate a 





1 The common-law courts deemed themselves powerless to authorize the taking 
of testimony by depositions. See Werrexs, Law or DEPposITIONS (1880) $5; 3 
Wicmore, Evmence (2d ed. 1923) $1401. The testimony could be procured in 
some instances, however, by resort to a court of equity. By a procedure similar to 
that adopted in modern statutes (see note 3, infra), these courts authorized depo- 
sitions to be taken if necessary to prevent a failure of justice. See 1 Pomeroy, 
Equity JuRISPRUDENCE (4th ed. 1918) §§ 210, 213, 214. The equity procedure 
has today been supplanted by the statutory method. See 1 Pomeroy, zd. § 215. 

2 Depositions may sometimes be taken to preserve testimony though litigation 
has not yet arisen. See 3 WicMorE, EvipENcE (2d ed. 1923) § 1412. Discussion 
of this use of depositions is beyond the scope of this note. 

8 Rev. Stat. (1874) §§ 863, 865, 866, 19 Stat. 206 (1876), 27 Stat. 7 (1892), 
31 Stat. 182 (1900), 28 U. S. C. §§ 639-44 (1926); Ata. CopE (Michie, 1928) 
§§ 7744-61; Ariz. Cope (Struckmeyer, 1928) §§ 4421-41; Ark. Dic. Strat. (Craw- 
ford & Moses, 1921) §§ 4205-38; Cat. Cope Civ. Proc. (Deering, 1923) §§ 2019-38, 
as amended by Cat. CopEs anp GEn. Laws (Deering, Supp. 1929) §§ 206, 2024, 2031, 
2034; Coro. Ann. Stat. (Mills, 1930) §§ 831, 1382, 4302, 4306, 4307, 5258; CONN. 
Gen. Stat. (1930) §$ 5584-95; Dex. Rev. Cope (1915) c. 98, $38, c. 121, § 49; 
D. C. Cope (1929) tit. 9, $8 3, 4; Fra. Comp. Laws (1927) §§ 4413-32; Ga. Cope 
Ann. (Michie, 1926) §§ 5886-5923; Hawam Rev. Laws (1925) §§ 2571-94; IpAHO 
Comp. Stat. (1919) §§ 8001-29; Itt. Rev. Stat. (Cahill, 1929) c. 51, §§ 24-38; Inn. 
Ann. Stat. (Burns, 1926) §§ 460-82; Iowa Cope (1927) §§ 11358-99; Kan. Rev. 
Stat. ANN. (1923) c. 60, §§ 2819-20, 2823-28, 2830, 2833, 2836-48; Ky. Coprs ANN. 
(Carroll, 1927) Civil Prac. §§ 552-89; La. Rev. Cope or Prac. (Marr, 1927) arts. 
424-40; Me. Rev. Strat. (1930) c. 121, §§ 1-21, 29-32; Mp. Ann. Cope (Bagby, 
1924) art. 35, §§ 16-31; Mass. Gen. Laws (1921) 233, §§$ 24-45; MicH. 
Comp. Laws (1929) §§ 14160-67; Munn. Strat. (Mason, 1927) §§ 9820-38; Miss. 
Cope ANN. (1930) §§$1538-48; Mo. Rev. Strat. (1929) §$§ 1753-84; Mont. 
Rev. Cope (Choate, 1921) §§ 16043-58; Nes. Comp. Strat. (1929) §§ 20-1246- 
20-1265; Nev. Comp. Laws (Hillyer, 1929) §§ 9001-10; N. H. Pus. Laws 
(1926) c. 337, §§ 1-10, 15-18; N. J. Comp. Stat. (1910) pp. 2230-34; N. M. Srat. 
Ann. (Courtright, 1929) §§ 45-101-19; N. Y. C. P. A. (1920) §§ 288-94, 296-305; 
N. C. Cope Ann. (Michie, 1927) §§ 1809-11, 1813-21; N. D. Comp. Laws ANN. 
(1913) 7889-7906, as amended by N. D. Comp. Laws Ann. (Supp. 1925) § 79338; 
Oxto Gen. Cope (Page, 1931) §§ 11525-49; Oxia. Comp. Stat. ANN. (Bunn, 1921) 
§§ 612-32; Ore. Cope ANN. (1930) §§ 9-1501-03, 9-1601-06, 9-1701-07; Pa. STAT. 
Ann. (Purdon, 1930) tit. 28, §§ 1-9; R. I. Gen. Laws (1923) c. 342, §§ 22-32; 
S. C. Cope Civ. Proc. (1922) §§$ 709-24; S. D. Comp. Laws (1929) §§ 2757-74; 
Tenn. Ann. Cope (Shannon, 1917) §§ 5624-63; Tex. Rev. Crv. Cope (Vernon, 
1928) arts. 3738-41, 3743-67; Utan Comp. Laws (1917) §§ 7163-88; Vr. GEN. 
Laws (1917) §§ 1909-26; Va. Cope Ann. (Michie, 1930) §§ 6225-38; WasH. Comp. 
Stat. (Remington, 1922) §§ 1231-48, as amended by Wasu. Comp. Stat. (Reming- 
ton, Supp. 1927) §§ 1231, 1233, 1240, 1243; W. Va. Cope (1931) c. 57, art. 4; 
Ad Wis. Stat. (1929) §§ 326.08-326.26; Wyo. Comp. Stat. ANN. (1920) 

5835-53. 

‘ : E.g., N. H. Pus. Laws (1926) c. 337, §1; N. C. Cope Ann. (Michie, 1927) 
1809. 
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probable inability to secure the presence of the witness ° in court. Usu- 
ally such circumstances are specifically enumerated,® but since it is not 
likely to be all-inclusive, the enumeration has been followed by the 
general “or where there is reasonable cause for apprehension that his 
testimony can not be had at the trial of the cause.” 7 On the other hand, 
though there is no immediate probability that a witness will be unavail- 
able at trial, cases may arise in which the taking of depositions will be a 
desirable precaution — for instance, a material portion of a party’s cause 
may hinge on the testimony of a single witness.* Inclusion of a general 
provision vesting the court with discretionary power to order a deposi- 
tion taken meets such situations.°® 

The deposition is properly admissible at trial only if opportunity 
has been given to cross-examine the deponent.'° Therefore, where the 
deposition is taken on notice, the adverse party must be informed of 
the time and place of hearing in time to prepare his case and be 
present.’ However, if it is sought to take the deposition by commis- 





5 The term “ witness ” has been construed to include parties. Creech v. Ossep, 
149 Ga. 577, 101 S. E. 576 (1919); see Kwiatkowski v. Putzhaven, 189 Ind. 119, 
124, 126 N. E. 3, 5 (1920). But cf. Tilden-Thurber Corp. v. Farnell, 43 R. I. 
43, 110 Atl. 399 (1920). But the contrary has been held. Winter v. Elmore, 88 
Ala. 555, 7 So. 250 (1890). Consequently, if it is sought to include parties, they 
should be expressly mentioned. Some states provide that the depositions of a party 
may be taken on the same basis as those of a witness. £.g., Itt. Rev. Stat. (Cahill, 
1929) c. 51, §6; Me. Rev. Strat. (1930) c. 121, § 5 (but only on commission). 
In others, the fact that a witness is a party is itself made a ground for the taking. 
E.g., Cat. Cope Civ. Proc. (Deering, 1923) § 2021; Mont. Rev. Cope (Choate, 
1921) § 10645; Nev. Comp. Laws (Hillyer, 1929) § goor. 

6 A witness’ age, infirmity, illness, official duty, distance from place of trial, 
and prospective departure for or actual presence beyond the jurisdiction are the 
most common. E.g., AtA. Cope (Michie, 1928) § 7744; Conn. Gen. Stat. (1930) 
§ 5584; Inp. Ann. Stat. (Burns, 1926) § 465; Minn. Stat. (Mason, 1927) § 9820; 
N. J. Comp. Strat. (1910) p. 2230, 2231; On10 GEN. Cope (Page, 1931) § 11525. 

7 Micu. Comp. Laws (1929) § 14160; see Iowa Cope (1927) § 11358; Rep. of 
Committee on Unif. Civ. Dep. Act (1931) Nationat Conr. or Comm’rs ON UNIF. 
StaTE Laws 200-01. It has also been provided that the witness must be material 
and necessary. N. J. Comp. Stat. (1910) pp. 2230, 2231; N. Y. C. P. A. (1920) 
§288. And a refusal to order a deposition taken where other witnesses were 
available has been held, apart from statute, to be properly within the court’s dis- 
cretion. Brodsky v. Brodsky, 172 Minn. 250, 215 N. W. 181 (1927). 

8 Provisions have been incorporated in many acts specifically covering this 
particular situation. E.g., ALA. Cope (Michie, 1928) § 7744; Cat. Cope Civ. Proc. 
(Deering, 1923) § 2021; Fra. Comp. Laws (1927) § 4413; Ga. Cope Ann. (Michie, 
1926) § 5886; Miss. Cope ANN. (1930) § 1538; Mont. Rev. Cope (Choate, 1921) 
§ 10645. It may be noted that this was an instance in which equity would have 
assisted. See Pomeroy, op. cit. supra note 1, § 213. Of course, it does not 
follow from the taking of a deposition that it can subsequently be used. 

® This has been done in a few states. IpaHo Comp. Stat. (1919) § 8005; INp. 
Ann. Stat. (Burns, 1926) § 464; Micu. Comp. Laws (1927) § 14160; N. Y.C. P. A. 
pee) Ags (or other special circumstance render it proper that his deposition 
e taken). 

10 See 3 Wicmore, EvmeNnce (2d ed. 1923) § 1377. 

11 Reasonable time: e.g., ARK. Dic. Stat. (Crawford & Moses, 1921) § 4215; 
Inv. Ann. Stat. (Burns, 1926) § 461 (the real party in interest must be notified) ; 
Micu. Comp. Laws (1929) § 14160; Va. Cope ANN. (Michie, 1930) § 6228. Speci- 
fied time: e.g., Ariz. Cope (Struckmeyer, 1928) § 4431; Cat. Cope C1v. Proc. 
(Deering, 1923) § 2031; Conn. Gen. Srat. (1930) $5584; Ky. Cones ANN. 
(Carroll, 1927) Civil Prac. §§ 565, 567; Mr. Rev. Stat. (1930) c. 121, $8 (if there 
are two or more adverse parties it is sufficient if notice is given to one). 
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sion, information must first be given of the time and place of hearing 
on the application.’* Where the commission’s examination is to be by 
written interrogatories, no further notice is necessary, but where it is to 
be conducted orally, additional notice of the time and place of the 
examination has also been required.'* Ordinarily notice can be given 
by personal service.‘* But where the adverse party is a non-resident or 
is unknown, or can not be located, the question affords some difficulty. 
Neither a provision that notice be given by publication ** nor that notice 
be filed with the clerk of the court in which the cause is pending *° is 
likely to achieve the desired end. It is sometimes stipulated that an 
order must be secured authorizing notice to be given in such manner as 
the court deems reasonable.’’ But whatever plan the legislature has 
followed, adoption of a provision which confers discretionary power on 
the trial court to permit a subsequent cross-examination of the de- 
ponent ** where he did not in fact receive notice is not only fairer to the 
adverse party but is also effective in helping to secure production of 
the relevant facts in the case. 

Authority to preside at the taking of depositions is usually granted 
not only to judges, but also to justices of the peace, clerks of court, 
notaries public and other quasi-judicial officials.‘° In a few states these 
officials are permitted to punish as for contempt a witness who refuses 
to obey subpoenas to appear and testify.2° The wisdom of placing this 
power in the hands of officers who probably lack judicial background 
is open to question. Accordingly, some statutes provide that in the 
event of such disobedience, the official must obtain an order from 
the court in which the action is pending.** 





12 FE.g., Cat. Cope Civ. Prac. (Deering, 1923) § 2024; Nev. Comp. Laws 
(Hillyer, 1929) § 9006. 

13 E.g., Ata. Cope (Michie, 1928) $7746; Inv. Ann. Stat. (Burns, 1926) 
§$ 491; Iowa Cope (1927) § 11372. 

14 F.g., Conn. Gen. Stat. (1930) $5584; Inn. Ann. Stat. (Burns, 1926) § 463; 
Me. Rev. Stat. (1930) c. 121, § 6. 

15 E.g., Fta. Comp. Laws (1927) § 4415; Kan. Rev. Stat. ANN. (1923) c. 60, 
§ 2836; Uran Comp. Laws (1917) §§ 7171, 7184. 

16 E.g., Ata. CopE (Michie, 1928) § 7745; Mo. Rev. Stat. (Mason, 1927) § 1762; 
Nev. Comp. Laws (Hillyer, 1929) § goo2. 

17 E.g., Conn. Gen. Stat. (1930) $ 5590; Ga. Cope ANN. (Michie, 1926) § 5906 
(oral examination) ; Micu. Comp. Laws (1929) § 14160. 

18 A clause to this effect may be found, for instance, in the Alabama act. 
Ata. Cope (Michie, 1928) § 7758. It is broader, however, in that it applies to 
any case where opportunity was not had to cross-examine not due to the fault of 
the adversary. Cf. Ark. Dic. Stat. (Crawford & Moses, 1921) § 4227; Iowa 
Cope (1927) § 11371; Ky. Copes Ann. (Carroll, 1927) Civil Prac. § 575. 

19 E.g., Ariz. Cope (Struckmeyer, 1928) § 4426; Ky. Copes Ann. (Carroll, 
1927) Civil Prac. §§ 562, 564; Micu. Comp. Laws (1929) $14160. The officer 
must, however, be disinterested. E.g..N. Y. C. P. A. (1920) § 301. 

20 E.g., Nev. Comp. Laws (Hillyer, 1929) $8983; Oxia. Comp. Stat. ANN. 
(Bunn, 1921) $596; Ore. Cope ANN. (1930) §§9-1109, 9-1111. A statute con- 
ferring this power in a notary has been declared unconstitutional. Jn re Huron, 
58 Kan. 152, 48 Pac. 574 (1897). But the contrary has been held on the theory 
that the notary acts judicially. Ex parte Noell v. Bender, 317 Mo. 392, 295 S. W. 
532 (1927). 

21 E.g., Ata. Cope (Michie, 1928) § 7752 (or any circuit court); Tenn. ANN. 
Cope (Shannon, 1917) § 5656 (or any judge if the court is in vacation); cf. N. Y. 
C. P. A. (1920) §§ 299, 406; Va. Cope Ann. (Michie, 1930) § 6221. It is concelv- 
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The question of the manner in which depositions shall be taken out- 
side the state raises new considerations. To be represented by counsel 
in distant places may burden a litigant with heavy expense; yet, if the 
party is unrepresented he may be placed at a disadvantage.** To meet 
these difficulties, some legislatures have required that depositions shall 
be taken beyond the jurisdiction only by commission on written inter- 
rogatories, unless the parties agree otherwise.”* But restriction to the 
use of written interrogatories may prevent the securing of testimony 
as efficaciously as it might be done through oral examination; and in 
some states this is permitted at the option of the applicant.** Various 
solutions attempting to protect both interests have been devised,”° 
but an opportunity to consider the factors in each case is afforded 
only where the form of the examination is left to the discretion of 
the court hearing the application for a commission.” However, where 
time is of importance, it may be desirable to avoid the necessity 
of applying for a commission. Consequently, some states permit deposi- 
tions to be taken outside the state on notice.*7 Here the interests 





able that this procedure might occasion delay which would result in failure to 
procure the testimony in time for trial. Though a court, apart from statute, 
would probably grant a postponement under these circumstances if the testimony 
sought were material and the proponent had exercised proper diligence, inclusion 
of provisions requiring such postponement may be desirable. Cf., e.g., Mont. Rev. 
Cope (Choate, 1921) § 10649; Uran Comp. Laws (1917) § 7167. 

22 The same problem is present if the deposition is to be taken within the 
state but at a distance from the place of trial. This fact has been considered in 
some states. See, for instance, the Louisiana and Arkansas acts, infra note 23. 

23 E.g., Det. Rev. Cope (1915) c. 121, § 49, c. 98, § 38; Mo. Rev. Star. (1929) 
§§ 1754, 1755, 1769, 1771; Mont. Rev. Cope (Choate, 1921) §§ 10646, 10647; La. 
Rev. Cope oF Prac. (Marr, 1927) arts. 425, 426, 432, 436, 438 (outside the parish) ; 
cf. ARK. Dic. Stat. (Crawford & Moses, 1921) 4225 (outside the county). 

24 Usually his option is to take the depositions either wholly on oral examina- 
tion or wholly on written interrogatories. E.g., Okra. Comp. Stat. Ann. (Bunn, 
1921) §§ 613, 615, 617, 618; N. D. Comp. Laws Ann. (1913) §8 7894-95; S. D. 
Comp. Laws (1929) §§ 2758, 2761, 2762. Sometimes, however, he also may elect to 
take the depositions partly on oral examination and partly on written interrogatories. 
E.g., Ata. Cope (Michie, 1928) §§ 7744-46; Micu. Comp. Laws (1929) § 14163. On 
the other hand, a few states permit the depositions outside the state to be taken only 
on oral examination. N. H. Pus. Laws (1926) c. 337, 88 1, 2, 4 semble; R. I. Gen. 
Laws (1923) c. 342, § 50r0. 

25 For instance, the proponent has been given the privilege of indicating a 
preference for an oral examination, subject to election by the adverse party to 
have the examination taken on written interrogatories. E.g., Ky. Cones ANN. 
(Carroll, 1927) Civil Prac. § 571; cf. Ark. Dic. Stat. (Crawford & Moses, 1921) 
§ 4225; Ore. Cope ANN. (1930) §$9-1606. On the other hand, a reverse procedure 
has sometimes been adopted. The applicant can take the depositions only by 
written interrogatories, subject to the right in the adverse party to call for an 
oral examination. E.g., lowa Cove (1927) §§ 11359, 11364, 11372; Miss. Cope ANN. 
(1930) § 1542. Here may be found a recognition of the fact that the latter may 
desire an oral examination, albeit additional expense may be entailed. 

°6 E.g., Me. Rev. Star. (1930) c. 121, § 21; Nev. Comp. Laws (Hillyer, 1929) 
§§ 9006-07; Pa. Stat. ANN. (Purdon, 1930) tit. 28, §9. However, these acts do 
not go to the extent of authorizing the court to permit the deposition to be taken 
partly on written interrogatories and partly on oral examination. /This authority 
1s given in the New York and Washington statutes. N. Y. C. P. A. (1920) § 302; 

AsH. Comp. Stat. (Remington, Supp. 1927) § 1240; cf. Mass. Gen. Laws (1921) 
C. 233, §§ 31, 42. 

*7 E.g., Oxia. Comp. Stat. ANN. (Bunn, 1921) § 615; N. D. Comp. Laws Ann. 

(1913) $§ 7892, 7895. 
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of both parties can be taken into consideration if the statute de- 
clares the admission of the testimony to be subject to the trial court’s 
discretion.”® 

Objections 7° based on non-compliance with the required formalities in 
taking or returning the depositions can ordinarily be made at trial ‘only 
if at a specified prior time they have been made in writing and a copy 
served on the proponent.*° The legislation which permits determination 
of this type of objection on motion of either party before trial ** seems 
more adequate in that an opportunity is thereby given for a retaking, 
if necessary, without delaying the court proceedings. Objections to the 
form of questions can be raised before the trial court only if they were 
previously made and noted at the examination.*® The competency of 
the deponent and the competency, materiality, and relevancy of his 
testimony, however, may always be challenged at trial.** 

In every case the hearsay difficulty must be faced before the deposi- 
tion can be admitted.** The conditions of admissibility usually re- 
quired by the statutes *° are founded on the common law principle of 





28 Me. Rev. Start. (1930) c. 121, § 20; cf. Mass. Gen. Laws (1921) c. 233, § 44; 
Vr. Gen. Laws (1917) § 1915. 

29 Power to exclude evidence usually is not given to the officer presiding at the 
taking of the deposition. See 1 WiGmMorE, Evipence (2d ed. 1923) § 18; cf. Tex. 
Rev. Crv. Cope (Vernon, 1928) art. 3761 (power expressly denied). But cf. Ky. 
Copes Ann. (Carroll, 1927) Civil Prac. § 579; Mo. Rev. Stat. (1929) § 1759. It 
has therefore been suggested that theoretically the correct rule should require ob- 
jections to all curable errors to be made prior to trial on the grounds that here the 
only purpose of the objection would be to give notice, not to exclude evidence. 
See 1 WicmorE, EviweNcE (2d ed. 1923) § 18. But the statutes apply this principle 
only to a limited extent. See notes 30-33, infra. 

30 E.g., Ariz. Cope (Struckmeyer, 1928) § 4439; Inv. Ann. Stat. (Burns, 1926) 
§ 481; Micu. Comp. Laws (1929) $ 14163; N. M. Stat. Ann. (Courtwright, 1929) 
§ 45-117; Tex. Rev. C1v. Cope (Vernon, 1928) art. 3765; cf. La. Rev. Cope or 
Prac. (Marr, 1927) art. 439. 

81 E.g., Ark. Dic. Stat. (Crawford & Moses, 1921) § 4250; Kan. Rev. Srat. 
Ann. (1923) c. 60, § 2848; Miss. Cope ANN. (1930) § 1548; N. D. Comp. Laws 
Ann. (1913) § 7907; Onto Gen. Cope (Page, 1931) § 11548; S. D. Comp. Laws 
(1929) § 2773; cf. Tenn. ANN. Cope (Shannon, 1917) § 5662. 

82 FE.g., Mass. Gen. Laws (1921) c. 233, § 36; Nev. Comp. Laws (Hillyer, 
1929) § 9003; Wis. SraT. (1929) § 326.16. 

83 F.g., ARK. Dic. Stat. (Crawford & Moses, 1921) § 4249; Kan. Rev. Stat. 
Ann. (1923) c. 60, § 2847; N. M. Stat. Ann. (Courtwright, 1929) § 45-119; N. D. 
Comp. Laws ANN. (1913) § 7906; Onto Gen. Cope (Page, 1931) § 11547; S. D. 
Comp. Laws (1929) § 2772; Wis. Strat. (1929) § 326.16. 

84 See 3 WicMorE, EviweNnce (2d ed. 1923) §§ 1401, 1402. 

85 The grounds ordinarily enumerated are death, insanity, age, official duty, 
and absence from the jurisdiction. E£.g., Nes. Comp. Stat. (1929) § 20-1260; 
N. J. Comp. Stat. (1910) p. 2235. Distance from the place of trial has been made 
a ground, but it is also provided that on motion before trial the court may require 
the witness to attend on good cause shown. E.g., VA. Cope ANN. (Michie, 1930) 
§ 6231; cf. W. Va. Cope (1931) c. 57, art. 4, § 4 (outside the county). West Vir- 
ginia permits admission of the deposition if the witness has forgotten. W. VA. 
Cope (1931) c. 57, art. 4, $4. But the enumeration should not be construed as 
exclusive; the deposition ought to be admitted on the showing of any common 
law ground of necessity. See 3 Wicmore, Evmence (2d ed. 1923) $1411; cf. 
N. Y. C. P. A. (1920) § 304. A few extreme statutes do not require necessity to 
be shown. However, the initial privilege to take the deposition is restricted. Itt. 
Rev. Stat. (Cahill, 1929) c. 51, $$ 25, 26, 34; Micu. Comp. Laws (1921) §§ 14160, 
14166 semble; Miss. Cope ANN. (1930) §§ 1538, 1547; see Talcott v. Freedman, 
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necessity *° based upon the need of resorting to hearsay evidence due 
to the unavailability of direct testimony. These circumstances the 
proponent, as a rule, has the burden of proving.*7 Where they coincide 
with the conditions that were required as a prerequisite to the taking of 
the deposition, and the latter have already been established, a presump- 
tion of their continuance until the time of trial would seem expedient 
in order to avoid expense and delay. Though some courts have es- 
tablished such a presumption of their own accord,** it would seem better 
to embody a provision effecting this result. 





RECENT CASES 


ADMIRALTY — JURISDICTION — POWER OF SHIPOWNER TO REMOVE TO FEpD- 
ERAL Court. — The claimant sued the petitioner in a state court, alleging 
that while working as a fisherman on the petitioner’s vessel, he was injured 
due to a patent structural defect, existing through the personal negligence 
of the petitioner. Two days before the case was scheduled for trial, the pe- 
titioner instituted proceedings for limitation of liability in the federal court, 
denying fault. The claimant moved to dissolve the restraining order on the 
state court action, on the ground that the state court had jurisdiction, and was 
competent to administer the limited liability act, since there was but one 
possible claimant and but one owner. The claimant’s motion was denied, 
and the case went to trial in the district court, which entered a decree exon- 
erating the petitioner from liability. On appeal the circuit court reversed the 
decision with directions to dismiss the petition for want of jurisdiction, on the 
ground that the record affirmatively showed the accident could not have oc- 
curred “ without the privity or knowledge ” of the petitioner. Certiorari was 
granted to the petitioner. Held, that the district court had jurisdiction, but 
that in a case involving but one possible claimant and but one owner, as a 
matter of discretion it should have allowed the state court to proceed until 
action by the district court became necessary to preserve the petitioner’s right 
to limited liability. Langnes v. Green, 282 U. S. 531 (1931). 

Shipowners, upon petition to admiralty courts, may limit liability for losses 
incurred without the privity or knowledge of the owner to the value of the 
vessel, and for this purpose may have all pending litigation removed to the 
admiralty court. Rev. Stat. §§ 4283-89 (1878), 46 U. S. C. §§ 183-89 
(1926); Admiralty Rules 51-55, 254 U. S. 703-07 (1920); see Norwich Co. v. 
Wright, 13 Wall. 104, 116-21, 125 (U. S. 1872). Limitation proceedings 
have been considered matter of exclusive admiralty jurisdiction. See Nor- 





140 Mich. 32, 37, 103 N. W. 535, 537 (1905). For a criticism of such procedure, 
see 3 WicMoRE, EvipENCE (2d ed. 1923) § 1415. 


86 See 3 Wigmore, Evidence (2d ed. 1923) §§ 1401, 1402. 

87 E.g., Nev. Comp. Laws (Hillyer, 1929) § 9003; N. J. Comp. Strat. (1910) 
p. 2235; Ore. Cope ANN. (1930) §9-1706. But in some instances the burden of 
proving non-admissibility has been placed upon the adverse party. £.g., Mr. Rev. 
Star. (1930) c. 121, §17; Wis. Stat. (1929) § 326.13 semble. The advisability of 
this is doubtful. See 3 WicmMore, Evience (2d ed. 1923) § 1414. 

38 Hunsinger v. Hofer, 110 Ind. 390, 11 N. E. 463 (1886); Heinzerling v. 


ay 49 Wash. 647, 96 Pac. 223 (1908); cf. 3 WicMorE, Eviwence (2d ed. 1923) 
1414. 
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wich Co. v. Wright, supra, at 123; Providence & N.Y. S. S. Co. v. Hill 
Mfg. Co., 109 U. S. 578, 589 (1883); Charles Nelson Co. v. Curtis, 
1 F.(2d) 774, 777 (C. C. A. gth, 1924). This jurisdiction continues though 
the right to limitation has been denied. Hartford Accident Co. », 
Southern Pac. Co., 273 U. S. 207 (1927), (1927) 36 Yate L. J. 1176, 
(1927) 25 Micu. L. Rev. 898. Accordingly, limitation proceedings became 
popular where shipowners wished to avoid jury trials. However, where but 
one possible claimant and but one owner are concerned, limitation may be 
claimed in a state court. The Rosa. In re N. Y. Harbor Towboat Co., 
53 Fed. 132 (S. D. N. Y. 1892); The Eureka # 32, 108 Fed. 672 (S. D.N. Y. 
1901); Delaware River Ferry Co. v. Amos, 179 Fed. 756 (E. D. Pa. 1910); 
see Carlisle Packing Co. v. Sandanger, 259 U. S. 255, 260 (1922). For this 
reason several federal courts refused to entertain jurisdiction. The Rosa, 
supra; The Eureka #32, supra; The Lotta, 150 Fed. 219 (D.C. S. C. 1907). 
Contra: The S. A. McCauliey, 99 Fed. 302 (E. D. Pa. 1899); The Hoffmans, 
171 Fed. 455 (S. D. N. Y. 1909). But the mere fact that there is but one 
claimant and one owner will not oust the federal court of jurisdiction. White 
v. Island Transportation Co., 233 U. S. 346 (1914). This has been taken to 
mean that state courts are impotent to administer the limitation act, and that 
on petition the federal court must take jurisdiction. Jn re Crosby Fisheries. 
The Salmon King, 24 F.(2d) 555 (W. D. Wash. 1928). The instant case 
rejects this contention, holding that the federal court, in its discretion, should 
allow the state tribunal to proceed wherever limitation could be claimed by 
answer, unless some question of the petitioner’s right to limitation should 
arise. See The Lotta, supra, at 223; cf. In re Crosby Fisheries, supra, at 556. 
Where the ship’s value exceeds all possible claims, it seems clear that this 
discretion should be exercised. Shipowners’ & Merchants’ Tugboat Co. v. 
Hammond Lumber Co., 218 Fed. 161 (C. C. A. oth, 1914), certiorari denied, 


238 U. S. 633 (1914); The Aquitania, 17 F.(2d) 120 (S. D. N. Y. 1927); ef. 
The George W. Fields, 237 Fed. 403 (S. D. N. Y. 1915). In effect the instant 
decision leaves the claimant in such cases the choice of forum, and thus 
retains trial by jury in cases that otherwise might be removed under limitation 
proceedings to admiralty courts. 


AGENCY — THIRD Person’s LiaBILITY TO UNDISCLOSED PRINCIPAL — Pas- 
SAGE OF TITLE TO UNDISCLOSED PrincipAL. — The plaintiff’s father bought 
two mules for the plaintiff in the plaintiff’s name, but the seller thought that 
he was buying for himself in his own name. The defendant, a judgment 
creditor of the plaintiff’s father, levied execution, under which the sheriff 
seized the mules. The plaintiff, an infant, made an affidavit of ownership, 
whereupon the defendant was required to give an indemnity bond, which was 
transferred to the plaintiff. A suit on the bond resulted in a judgment for 
the plaintiff, and the defendant appealed. Held, that since the plaintiff was 
not obligated under the contract of purchase, he had no title to the mules. 
Judgment reversed. Brookfield v. Neely, 133 So. 529 (La. App. 1931). 

Passage of title is ordinarily governed by the intent of the parties. 
Edmunds v. Merchants’ Despatch Trans. Co., 135 Mass. 283 (1883); 1 
WILLISTON, SALEs (2d ed. 1924) § 261. A seller, unaware of the existence 
of a principal, intends to pass title to the person directly negotiating with 
him. Cf. Martin v. Green, 117 Me. 138, 102 Atl. 977 (1918); Phillips v. 
Brooks, Ltd., [1919] 2 K. B. 243. Yet courts hold that title passes to the 
undisclosed principal. Nicholls v. Mapes, 1 Cal. App. 349, 82 Pac. 265 
(1905); Farnum v. Ramsey, 231 Mass. 286, 120 N. E. 841 (1918); Edwards 
v. Dooley, 120 N. Y. 540, 24 N. E. 827 (1890). Contra: Koch v. Willi, 63 
Ill. 144 (1872). One explanation of this result might be that title passes first 
to the agent and then immediately to the principal. See ExpLANATORY NOTES 
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on AGENCY RESTATEMENT (Am. L. Inst. 1931) §524. But this theory 
would not explain the cases holding that the principal gets title irrespective 
of the intent of the agent. Kempner v. Dillard, 100 Tex. 505, tor S. W. 437 
(1907); Waldo v. Peck, 7 Vt. 434 (1835). The agency relation apparently 
dispenses with the usual necessity for intent. And the reasoning of the 
court, in holding that title did not pass, seems fallacious, since the plain- 
tiff’s freedom from liability may indicate merely that the transaction is 
voidable rather than void. There is some authority supporting the result 
reached on the ground that an infant is incapable of appointing an agent. 
State v. Field, 139 Mo. App. 20, 119 S. W. 499 (1909); Sawyer v. Northan, 
112 N. C. 261, 16 S. E. 1023 (1893). Contra: Coursolle v. Weyerhauser, 69 
Minn. 328, 72 N. W. 697 (1897); Casey v. Kastel, 237 N. Y. 305, 142 N. E. 
671 (1924); see 1 WILLISTON, ConTRACTS (1920) § 227. But the infant 
does not benefit from such a rule since, if the agency be recognized, he can 
still avoid the contracts and transfers made through it. Casey v. Kastel, 
supra. Nor, where the principal is undisclosed, is the seller injured since 
the agent, upon whose credit he relied solely, is still bound. Chappuis & 
Chappuis v. Kaplan, 170 La. 763, 129 So. 156 (1930); see 1 MECHEM, 
Acency (2d ed. 1914) § 1410. 


BANKRUPTCY — PREFERENCES — PERFECTING A LIEN BY TAKING POSSEs- 
SION WITHIN Four MontTHS oF PROCEEDINGS. — D leased a hotel to X. In 
the lease was a conveyance by X to D of all furniture, fixtures and other 
equipment and all renewals or replacements thereof, installed by X, as se- 
curity that X would meet its obligations under the lease. Upon X’s default 
in payment of rent, D filed a bill to foreclose its alleged equitable lien upon 
the property. Thereafter and within four months of X’s bankruptcy D re- 
ceived possession of the property by court order. P, trustee in bankruptcy, 
filed a bill contesting D’s claim to the property. From a decree dismissing 
the bill P appealed. Held, that D’s taking possession of after-acquired per- 
sonalty within four months of bankruptcy did not constitute a voidable 
preference under the Federal Bankruptcy Act. Decree affirmed. Johnson v. 
Burke Manor Bldg. Corp., 48 F.(2d) 1031 (C. C. A. 7th, 1931). 

State law determines the extent to which taking possession of property 
under a mortgage made prior thereto is effective against the trustee in bank- 
ruptcy. Thompson v. Fairbanks, 196 U. S. 516 (1905); Humphrey v. Tat- 
man, 198 U. S. 91 (1905). By the law of some states perfecting liens by 
taking possession of after-acquired property within four months of bank- 
ruptcy, under a mortgage executed prior to the four-month period, does not 
constitute a voidable preference. Thompson v. Fairbanks, 196 U. S. 516 
(1905); Humphrey v. Tatman, 198 U. S. 91 (1905); Burrowes v. Nimocks, 
35 F.(2d) 152 (C. C. A. 4th, 1929); see (1925) 38 Harv. L. Rev. 977; GiL- 
BERT’S COLLIER, BANKRUPTCY (2d ed. 1931) 872. While the authorities are not 
conclusive, this appears to be the Illinois rule, which the instant court was 
bound to apply. See Farnham v. Friedmeyer, 109 Ill. App. 54, 60 (1903); 
Southern Surety Co. v. Peoples Bank of Astoria, 332 Ill. 362, 369, 163 N. E. 
659, 662 (1928); In re Babb, 41 F.(2d) 253, 255 (E. D. Ill. 1930). However, 
where by state law chattel mortgages must be recorded to be effective against 
persons represented by the trustee in bankruptcy, the four months are to be 
measured from the time of recording. Cf. Carey v. Donohue, 240 U. S. 430 
(1916); Martin v. Comm. Nat. Bank of Macon, 245 U. S. 513 (1918); see 
Note (1916) 29 Harv. L. Rev. 766, 769; GrtBert’s CoLtier, BANKRUPTCY (2d 
ed. 1931) 874 et seq. The Illinois Chattel Mortgage Recording Statute appears 
to require either a recording or a taking possession as against general creditors 
of the mortgagor. Itt. Rev. Star. (Cahill, 1929) c. 95, § 1; cf. In re Beck- 
haus, 177 Fed. 141, 146 (C. C. A. 7th, rgr0). And there seems to be no valid 
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distinction between perfecting a lien by recording and perfecting it by taking 
possession. The purpose in both situations should be to give creditors ade- 
quate notice and to insure equal treatment of their claims in bankruptcy. 
See Williston, Transfers of After-Acquired Personal Property (1906) 
19 Harv. L. Rev. 557, 578 et seg.; (1925) 38 Harv. L. Rev. 977. Conse- 
quently the mortgagee’s taking possession within four months of the petition 
should be held a voidable preference. Cf. Thomas Roberts & Co. v. Robinson, 
141 Md. 37, 118 Atl. 198 (1922). But to insure this result an amendment to 
the Bankruptcy Act is apparently required. See McLaughlin, Amendment to 
the Bankruptcy Act (1927) 40 Harv. L. REV. 341, 377, 388 et seq. 


CONSTITUTIONAL LAW—DveE Process or LAw: PERSONAL RIGHTS — 
PROHIBITION OF LOITERING IN PuBLIC PLAces. — The defendant was prose- 
cuted under a statute providing that “ any person who shall habitually loaf, 
loiter, and/or idle upon any public street or highway or in any public place 
shall be guilty of a misdemeanor.” Hawaii Laws 1929, Act 256, §1. From 
pronouncements that the statute was unconstitutional, the territory ap- 
pealed. Held, that the act infringes the right of the citizen to do what he 
will so long as his conduct is not inimicable to himself or to the public. 
Judgment affirmed. Territory of Hawaii v. Anduha, 48 F.(2d) 171 (C. C. A. 
gth, 1931). 

The ordinary vagrancy statutes require proof of an unreasonable refusal 
to work on the part of a defendant who is without visible means of support. 
Reed v. State, 16 Ala. App. 646, 81 So. 138 (1919); People v. Sweeney, 185 
Ill. App. 340 (1914); Armstead v. State, 11 Okla. Cr. 649, 150 Pac. 511 
(1915). Since their aim, primarily, is to prevent persons from becoming 
public charges, they have been universally upheld. Commonwealth v. Ellis, 
207 Mass. 572, 93 N. E. 823 (1911); State v. Hogan, 63 Ohio. St. 202, 58 N. E. 
572 (1900); Ex parte Strittmater, 58 Tex. Cr. 156, 124 S. W. 906 (1910); see 
Note (1911) 21 Am. AND Enc. ANN. Cas. 478. But it is doubtful whether 
even habitual idleness and loitering could amount to vagrancy. Cf. Taylor v. 
City of Sandersville, 118 Ga. 63, 44 S. E. 845 (1903); In re Jordan, 90 
Mich. 3, 50 N. W. 1087 (1892); see People v. Forbes, 4 Park. Cr. 611, 614 
(N. Y. 1860). Even though under the police power practices may be pro- 
hibited which merely tend to cause obstruction of the streets, a single orderly 
person can not be forbidden to stop on the sidewalk for a reasonable time. 
State v. Hunter, 106 N. C. 796, 11 S. E. 366 (1890); Commonwealth v. 
Challis, 8 Pa. Super. 130 (1898). The instant statute does not distinguish 
conduct tending to cast a burden on the public or to obstruct the highways 
from encouraged forms of recreation, and thus gives the police broad dis- 
cretionary powers which may be arbitrarily exercised. It seems unreason- 
able to denounce mere inaction as a crime without some qualification. City 
of St. Louis v. Gloner, 210 Mo. 502, 109 S. W. 30 (1908); see Jn re McCue, 
7 Cal. App. 765, 766, 96 Pac. 110, 111 (1908). 


CONSTITUTIONAL LAW — EQuaL PROTECTION OF THE LAwWs — VALIDITY OF 
RETALIATORY TAXATION OF ForEIGN INSURANCE CompaNies.—An Ala- 
bama statute imposed on all foreign insurance companies doing business 
in Alabama a tax equivalent to the tax imposed by their home states on 
Alabama insurance companies doing business there, if that tax exceeded 
the regular tax on insurance companies doing business in Alabama. ALA. 
Cope (Michie, 1928) § 8363. The defendant, an insurance company chartered 
under the laws of California and doing business in Alabama, was sued by the 
state for taxes under this statute. The Alabama tax on insurance com- 
panies was one and one tenth per cent less than that of California. Judg- 
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ment was rendered for the defendant and the state appealed. Held, that the 
statute denies equal protection of the laws and involves an unlawful dele- 
gation of legislative powers. Judgment affirmed. State v. Firemen’s Fund 
Ins. Co., 134 So. 858 (Ala. 1931). 

Statutes like that involved in the instant case are generally considered 
legislation contingent on external circumstance rather than a delegation of 
powers. Home Ins. Co. v. Swigert, 104 Ill. 653 (1852); Phoenix Ins. Co. v. 
Welch, 29 Kan. 672 (1883); People v. Fire Ass’n of Phila., 92 N. Y. 311 
(1883). Alabama apparently stands alone on this point. The Kentucky case 
which the court cites was overruled fifteen years ago. Clay v. Dixie Fire Ins. 
Co., 168 Ky. 315, 181 S. W. 1123 (1916). When such a statute was before the 
Supreme Court it was held not a denial of equal protection on the ground 
that it was a valid condition to the corporation’s doing business within the 
state. Philadelphia Fire Ass’n v. New York, 119 U.S. 110 (1886). However, 
the authority of that case appears to be discredited, for it now seems estab- 
lished that a foreign corporation is entitled to equal protection even though 
statutes discriminated against it at the time of entrance. Power Mfg. Co. v. 
Saunders, 274 U. S. 490 (1927); see Hanover Fire Ins. Co. v. Harding, 272 
U. S. 494, 514 (1926), (1927) 40 Harv. L. Rev. 777; (1927) 41 id. 95. 
But the equal protection clause does not require identical treatment if 
the objects classified by a statute provide a reasonable basis for discrimination. 
See Bell’s Gap R. R. v. Pennsylvania, 134 U.S. 232, 237 (1890); Quaker City 
Cab Co. v. Pennsylvania, 277 U. S. 389, 400 (1928); Powell, Discrimina- 
tory State Taxation (1926) 12 Va. L. Rev. 441, 444. Thus the fact 
that burdens fall more heavily on foreign than on domestic corporations or 
unevenly on different foreign corporations need not violate the equal pro- 
tection clause. Phoenix Ins. Co. v. McMaster, 237 U. S. 63 (1915). Nor 
will a discriminatory motive underlying a reasonable classification neces- 
sarily be fatal. Quong Wing v. Kirkendall, 223 U. S. 59 (1912); State Tax 
Commissioners v. Jackson, 283 U. S. §27 (1931), (1931) 44 Harv. L. Rev. 
1295. Statutes similar to the present one have been upheld under provisions 
of state constitutions requiring uniform taxation. Home Ins. Co. v. Swigert; 
Phoenix Ins. Co. v. Welch; Clay v. Dixie Fire Ins. Co., all supra; State 
v. Insurance Co. of North Am., 71 Neb. 320, 99 N. W. 36 (1904). Still 
the discrimination involved in the instant statute seems questionable since its 
basis is not found in any difference between corporations but in the effect 
of foreign legislation on Alabama corporations. Conceivably a valid basis 
for retaliatory taxes might be found in the equalization of the burdens of 
foreign and domestic corporations, but this can not be true where, as in the 
principal case, foreign corporations are subject to the same tax in their home 
states as Alabama corporations doing business there. 


CoRPORATIONS — DISSOLUTION — RIGHT OF PREFERRED STOCKHOLDERS TO 
DivipenDs. — The plaintiff, as executor of X, sued the defendant corpora- 
tion to recover cumulative dividends on X’s preferred stock unpaid at dis- 
solution. The articles of incorporation provided that in case of dissolution 
the assets “ shall be applied first, to the payment in full of the principal of 
the said preferred stock at par, with all cumulative dividends thereon,” 
before any payment on the common stock. For several years prior to dis- 
solution no dividends were declared. The corporation paid X the par value 
of his stock, but refused to pay the cumulative dividends for the years dur- 
ing which none were declared on the ground that the corporation had made 
no profits for that period. From a judgment for the plaintiff the corpora- 
tion appealed. Held, that the contract between the members of the corpora- 
tion gave to holders of preferred stock the right that dividends unpaid at 
dissolution should be paid out of assets, whether or not profits had been 
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earned for the period during which no dividends had been declared. Judg- 
ment affirmed. Fawkes v. Farm Lands Inv. Co., 297 Pac. 47 (Cal. App. 
1931). 

Corporations may legitimately agree that holders of preferred stock shall 
enjoy priority in distributing assets available at dissolution. Cf. Michael 
v. Cayey-Caguas Tobacco Co., 190 App. Div. 618, 623, 180 N. Y. Supp. 532, 
535 (1920); Johnson v. Johnson & Briggs, Inc., 138 Va. 487, 122 S. E. 100 
(1924); see BALLANTINE, CorPORATIONS (1st ed. 1927) 442. The courts, 
however, have adopted conflicting attitudes in construing preference provi- 
sions covering unpaid dividends. Some courts, by an unduly strict construc- 
tion of the word dividend, based on the rule that dividends of a going cor- 
poration are payable only out of profits, have held these provisions ineffectual 
except as to profits available at dissolution. Michael v. Cayey-Caguas To- 
bacco Co., supra; In re W. J. Hall & Co., Ltd., [1909] 1 Ch. 521. Similarly, 
a recent English case held a preference provision relating to “‘ due ” dividends 
ineffectual on the theory that dividends can not be “ due ” until declared. Jn 
re Roberts & Cooper, Ltd., [1929] 2 Ch. 383. But see (1930) 30 Cot. L. 
Rev. 118. But since the obvious purpose of such provisions is to cover situa- 
tions where there are neither profits nor declared dividends at dissolution, 
“ dividend ” and “ due ” should not be construed with reference to dissolution 
within limits derived from their use in connection with distributing the profits 
of a going concern. See Willson v. Laconia Car Co., 176 N. E. 182, 184 (Mass. 
1931); Anglo-French Music Co., Ltd. v. Nicoll, [1921] 1 Ch. 386, 390; Note 
(1929) 78 U. or Pa. L. Rev. 87, 89. But see Note (1931) 40 YALE L. J. 828, 
829. Consequently most courts have enforced these provisions according to 
the intent of the stockholders, despite the absence of profits at dissolution. 
Pennington v. Commonwealth Hotel Const. Co., 155 Atl. 514 (Del. 1931); 
National Bank of Union Point v. Amoss, 144 Ga. 425, 87 S. E. 406 (1915); 
Willson v. Laconia Car Co., supra; Drewry-Hughes Co. v. Throckmorton, 120 
Va. 859, 92 S. E. 818 (1917) (despite “ due ” in the provision); Johnson v. 
Johnson & Briggs, supra; In re Springbok Agricultural Estates, Ltd., [1920] 
1 Ch. 563; see Jn re New Chinese Antimony Co., Ltd., [1916] 2 Ch. 115, 118. 
But the fact that five of the eleven cases dealing with this question were de- 
cided during the last two years, and the uncertainty of the holdings, indicate 
the necessity for careful phrasing of preference provisions. See Warren, Prog- 
ress of the Law: Corporations (1921) 34 Harv. L. Rev. 282, 304; cf. In re 
Dominion Tar & Chemical Co., Ltd., [1929] 2 Ch. 387. 


DaMAGES — MEASURE OF DAMAGES — CORRESPONDENCE SCHOOL INSTAL- 
MENT Contracts. — The defendant contracted to pay the plaintiff seventy- 
five dollars, payable in instalments over a period of thirteen months, for a 
correspondence school course. The plaintiff agreed to give the defendant in- 
struction until such time as he was qualified to receive a certificate of pro- 
ficiency, provided the course was completed within four years. The plaintiff 
fully lived up to its contract, but the defendant repudiated it after making 
payments amounting to twenty dollars. Suit was brought by the plaintiff 
for the balance, and a judgment was rendered in the court below for twenty 
dollars, the amount due under the terms of the contract at the time of the 
institution of the suit. There was no proof as to the actual damages sustained 
by the plaintiff. The defendant petitioned for a writ of certiorari on the 
ground that the burden was upon the plaintiff to show the extent of its dam- 
ages. Held, that the plaintiff was entitled to recover the judgment rendered 
in the absence of proof by the defendant of facts in mitigation of the dam- 
ages. Writ denied. International Correspondence Schools v. Crabtree, 162 


Tenn. 70, 34 S. W.(2d) 447 (1931). 
Under similar circumstances some courts have allowed correspondence 
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schools to recover the full contract price upon the theory that the obligations 
were independent. J/muternational Textbook Co. v. Martin, 221 Mass. 1, 108 
N. E. 469 (1915); Alexander Hamilton Institute v. Hart, 180 Wis. 90, 192 
N. W. 481 (1923); International Correspondence Schools v. Ayres, 106 
L. T. R. 845 (1912), (1912) 26 Harv. L. Rev. 83. But the sugges- 
tion that failure of the plaintiff to perform would be a defense indicates 
that the obligations can not properly be termed independent. See Alexander 
Hamilton Institute v. Hart, supra, at 101, 192 N. W. at 485; 3 WILLISTON, 
ConTRACTS (1920) § 1351, n.52. In some cases the dependence of the obli- 
gations is recognized and the plaintiff is required to show actual damages, the 
difference between the contract price and cost of performance. Jnternational 
Textbook Co. v. Schulte, 151 Mich. 149, 114 N. W. 1031 (1908); Walton 
School of Commerce v. Stroud, 248 Mich. 85, 226 N. W. 883 (1929); cf. Mt. 
Ida School for Girls v. Rood, 253 Mich. 482, 235 N. W. 227 (1931). This 
rule, however, practically precludes recovery since schools must be main- 
tained at a constant cost notwithstanding withdrawals. See Jnternational 
Textbook Co. v. Martin, 82 Neb. 403, 405, 117 N. W. 994 (1908); 2 SEDG- 
wick, DAMAGES (oth ed. 1912) $612. But cf. (1912) 26 Harv. L. Rev. 
83. The principal case adopts a view which does not dispute the dependence 
of the obligations, but which by requiring the defendant to introduce evi- 
dence in mitigation of damages, imposes the burden of proof on the repudi- 
ating party. International Textbook Co. v. Martin, supra, 117 N. W. at 994; 
cf. International Textbook Co. v. Anderson, 179 Mo. App. 631, 162 S. W. 
641 (1913). Thus in effect the result is the same as that produced where 
the obligations are held independent. On the facts the instant decision is not 
entirely advantageous to the plaintiff, for although the court did not decide 
the question whether the plaintiff could recover full damages or only those 
due at the time of suit, repudiation of a continuing contract, when perform- 
ance is due, is a breach which properly gives rise to but one action, and a 
judgment for less than full damages may bar a suit for the balance. Cf. Tar- 
box & Bros. v. Hartenstein, 4 Baxter 78 (Tenn. 1874); see E. T., Va. & Ga. 
R. R. v. Staub, 7 Lea 397, 404 (Tenn. 1881); Menihan Co. v. Hopkins, 129 
Tenn. 24, 27, 164 S. W. 775, 776 (1913); 2 SEDGwick, DAmAcEs (oth ed. 
1912) § 636g. 


ILLEGAL CONTRACTS — EFFECT OF ILLEGALITY — ACTION FOR BREACH OF 
WARRANTY IN ILLEGAL SALE.— The plaintiff's eyesight was seriously im- 
paired by injurious substances contained in whisky sold to him by the defend- 
ant in violation of the national prohibition act. He sued for breach of war- 
ranty that the whisky was fit for beverage purposes. From an order of the 
lower court dismissing the action, the plaintiff appealed. Held, that since the 
parties to the sale were not in pari delicto, the plaintiff has a cause of action 
for breach of warranty. Order reversed. Bolivar v. Monnat, 232 App. Div. 
33, 248 N. Y. Supp. 722 (1931). 

Following the frequently stated rule that no rights arise on an illegal con- 
tract, courts have refused actions for breach of warranty in situations similar 
to the principal case. Green v. Brown, 133 So. 153 (Miss. 1931) (intoxi- 
cating liquor); Harkins v. Provenzo, 116 Misc. 61, 189 N. Y. Supp. 258 
(1921) (same); see Finley v. Quirk, 9 Minn. 194, 199 (1864); cf. Grapico 
Bottling Co. v. Ennis, 140 Miss. 502, 106 So. 97 (1925) (Sunday sale). But 
where the statute prohibiting the contract is directed chiefly at the party 
sued, the other party has been allowed to recover on the ground ‘that he is 
not in pari delicto. Irwin v. Curie, 171 N. Y. 409, 64 N. E. 161 (1902) (re- 
covery from attorney of profits of champertous agreement). Thus there 
is some basis for the instant decision, inasmuch as the purchaser is guilty of 
ho offense under the prohibition act. United States v. Farrar, 281 U.S. 624 
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(1930). That fact is not conclusive, however, for it has been suggested that 
no punishment is imposed on the liquor purchaser merely to facilitate prose- 
cution of the seller. See United States v. Farrar, supra, at 634; State v. 
Provencher, 135 Minn. 214, 217, 160 N. W. 673, 674 (1916). But the failure 
to penalize the purchaser may also be explained on the theory that liquor 
statutes are designed to protect him. See Wakeman v. Chambers, 69 Iowa 
169, 171, 28 N. W. 498 (1886). In that event he should not be treated as 
in pari delicto. Cf. Becker v. Wilcox, 81 Neb. 476, 116 N. W. 160 (1908) 
(recovery of purchase price of lottery tickets). Furthermore, the effect of 
the principal case may be salutary, for the recovery of damages by injured 
purchasers should serve as an added check upon the seller, while it is un- 
likely that an opposite result would materially deter prospective customers. 
Cf. Note (1913) 26 Harv. L. Rev. 738, 740. 


IncoME Taxes — WHAT Is INCOME — DEDUCTION FoR Losses INCURRED 
IN “ TRANSACTION ENTERED INTO FOR Prorit.” — The petitioner, who sup- 
ports his mother-in-law except for her small income derived from savings, 
influenced her to purchase securities and promised to repay her for any 
loss. Having subsequently been forced to reimburse her, he deducted 
the amount from his income as a loss under Section 214(a) of the Revenue 
Act of 1921, which provides that “in computing net income there shall be 
allowed as deductions” from gross income “ (5) losses incurred in any 
transaction entered into for profit, though not connected with trade or 
business.” 42 Stat. 239 (1921), 26 U.S. C. 955 (1926). The commissioner 
of internal revenue disallowed this deduction and was sustained by the Board 
of Tax Appeals. The petitioner sought to review this decision. Held, that 
had his mother-in-law gained, the benefit to the petitioner, i.e., the reduction 
of the amount he must expend for her livelihood, would be indirect, and too 
vague and indefinite to amount to profit. Decision affirmed. Goldsborough 
v. Burnet, 46 F.(2d) 432 (C. C. A. 4th, 1931). 

The instant decision is in line with the earlier cases, which allowed no 
deductions without a showing of a direct intent to make money. De Ford v. 
Commissioner of Int. Rev., 29 F.(2d) 532 (C. C. A. 1st, 1928) (purchase 
of home); Stephenson v. Commissioner of Int. Rev., 43 F.(2d) 348 (C. C. A. 
8th, 1930) (purchase by a director of questionable notes to protect bank- 
ing interests); Ullman, Ex’r v. Commissioner of Int. Rev., 6 B. T. A. 
100 (1927) (settlement with wife to prevent loss by possible greater pay- 
ments required by law). But cf. Commissioner of Int. Rev. v. Widener, 
33 F.(2d) 833 (C. C. A. 3d, 1929) (deduction granted to horse-raising 
sportsman). Since profit in reality is increase of available income, perhaps 
courts should recognize that such a result is achievable by a decrease of 
disbursements as well as by an increase of receipts even though such profit 
is not taxable income. But cf. Commissioner of Int. Rev. v. Simmons 
Gin Co., 43 F.(2d) 327 (C. C. A. roth, 1930); Bowers v. Kerbaugh-Empire 
Co., 271 U. S. 170 (1926). The tenor of the act and the cases, however, 
is to allow deductions for loss only where the gain, had it been sufficient, 
would have been taxable. The decrease of personal or family expenses 
would not ordinarily be such taxable gain, for these expenses are not de- 
ductible when determining net income. 42 Stat. 242 (1921), 26 U. S. C. 
956 (1926). But this transaction, if successful, might have relieved the 
petitioner of his mother-in-law’s dependence on him, and thereby increased 
his taxable income by the removal of a possible exemption. 42 STAT. 243 
(1921), 26 U. S. C. 957(d) (1926). This the court did not consider. Cer- 
tainly a transaction to increase one’s available and taxable income might 
well be considered a transaction for profit. 
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INcoME TAXES — WHAT Is INcomME— DEDUCTION FoR Loss ON WoRTH- 
LESS Property.—In 1912 P, for purposes of resale, purchased a tract of 
arid land dependent on artificial irrigation. By 1920 the district irrigation 
equipment needed repair, but the irrigation company was insolvent. A court 
order was entered in June, 1922, authorizing a bond issue, the proceeds of 
which were to be used to rebuild the irrigation system. The bonds were to 
be paid at maturity by an assessment on all benefited lands. The marketabil- 
ity of P’s land was immediately destroyed, and it became worthless for his 
purpose. P thereupon ceased paying taxes upon the property, charged it off 
on his books, and had no further transactions with relation to it. The land 
was sold for taxes in 1923; title passed in 1926. P deducted the amount of 
his loss on the property in his income tax report for 1922. D collected a 
deficiency assessment on this amount, which P seeks to recover. Held, that 
P was entitled to deduct the loss in 1922, even though he retained title to the 
land after that year. Judgment for P. Brumback v. Denman, 48 F.(2d) 
255 (N. D. Ohio 1930). 

A loss due to partial decline in the value of property must usually be evi- 
denced by a sale or other relinquishment of title in order to be deductible from 
gross income for taxation purposes. U. S. Treas. Reg. 74, Arts. 171, 174 
(1928); Appeal of Walgren, 4 B. T. A. 1066 (1926); see United States v. 
White Dental Mfg. Co., 274 U. S. 398, 401 (1927). This rule seems justified 
by the desirability of avoiding annual appraisals of all property. Formerly, 
however, the same requirement obtained even where the loss in value was 
permanent and complete. See MonTGOMERY, INCOME TAX PROCEDURE, 1917, 
19, 20. An early relaxation appeared in the allowance of full deduction for 
securities which had become valueless within the year. U.S. Treas. Reg. 33, 
pars. 459, 460 (1918); superseded by U. S. Treas. Reg. 45, Art. 144 (1918); 
Appeal of Bickley, 1 B. T. A. 544 (1925); see MonTcoMERY, INCOME Tax 
PROCEDURE, 1920, 644. Similarly, a depositor in a closed bank has been 
permitted to deduct the amount of his deposit without having relinquished 
his claim to conceivable liquidating dividends. Appeal of Egan & Hausman 
Co., 1 B. T. A. 556 (1925). The determination of loss calls for a practical, not 
a legal, test. Appeal of Remington Typewriter Co., 4 B. T. A. 880 (1926); 
United States v. White Dental Mfg. Co., 274 U. S. 398 (1927); see Lucas v. 
American Code Co., 280 U.S. 445, 449 (1930). But cf. Royal Packing Co. v. 
Commissioner, 13 B. T. A. 773 (1928) (criticized in MontcomEry, 1929 IN- 
COME TAX PROCEDURE 254), aff'd, 38 F.(2d) 180 (C. C. A. gth, 1930). 
Nevertheless, it has been held that a complete divestment of ownership 
is essential to the establishment of losses on worthless land. Appeal of A. J. 
Schwarzler Co., 3 B. T. A. 535 (1926). The instant opinion distinguishes 
the Schwarzler case on the ground that there was there no identifiable 
event which fixed the time and certainty of loss, as did the entering of the 
court order in this case. But where land is demonstrated to be worthless, 
it is difficult to find any justification for requiring proof of a particular 
catastrophe. 


INSURANCE — INSURABLE INTEREST— Persons Havinc INSURABLE IN- 
TEREST FOR PURPOSES OF LIABILITY INSURANCE.—A purchased a truck 
from X and, because of judgments outstanding against him, had the cer- 
tificate of title issued in B’s name. Liability insurance in the name of B as 
owner was obtained from the defendant company, which had notice of the 
facts. A, while operating the truck, subsequently injured thé plaintiff, who 
obtained a judgment against A and B jointly and brought suit on the policy. 
From a judgment for the plaintiff, the defendant appealed. Held, that in con- 
senting to take the record title without becoming owner, B acquired an in- 
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surable interest sufficient for a valid liability policy. Judgment affirmed. 
Commonwealth Casualty Co. v. Arrigo, 154 Atl. 136 (Md. 1931). 

It is generally assumed that an insurable interest is necessary to support 
a liability contract, but where the question has arisen the required interest has 
usually been found. Ocean Accident and Guarantee Corp. v. Bear, 220 Ala. 
491, 125 So. 676 (1929); Employers’ Liability Assur. Corp. v. Merrill, 155 
Mass. 404, 29 N. E. 529 (1892); Atlantic Basin Iron Works v. American Ins. 
Co., 222 App. Div. 608, 226 N. Y. Supp. 676 (1928), rev’d on other grounds, 
250 N. Y. 322, 165 N. E. 463 (1929); 1 Cootey, Briers on INSURANCE 
(2d ed. 1927) 319, 325; VANCE, INSURANCE (2d ed. 1930) 142. On the other 
hand some cases, decided on the interpretation of contracts, have occasioned 
dicta pointing to the absence of insurable interest. See Standard Life & Acci- 
dent Ins. Co. v. Bambrick Bros. Constr. Co., 163 Mo. App. 504, 520, 143 
S. W. 845, 849 (1912); Rogerson v. Scottish Automobile & Gen. Ins. Co., 
38 Lilo. List L. R. 142, 144, 146 (1930). Such cases simply show that 
contracts are not intended to remunerate one person for liabilities incurred 
solely by another. If a policy purporting to achieve this result could 
be conceived of as representing liability insurance at all, it would be open 
to the usual objections of wagering and unjust enrichment. Cf. Lucena 
v. Craufurd, 2 Bos. & P. N. R. 269, 296 (1806); Note (1902) 15 Harv. 
L. REv. 573. But in the personal liability policy there is no possibility of gain. 
Confusion arises from the fact that liabilities insured against are usually con- 
nected with a specific res, so that the necessity of an interest in the res is 
assumed. Insurable interest should, on the contrary, be sought solely in the 
risk of loss to the insured. Cf. 1 May, INSURANCE (4th ed. 1900) § 72. The 
probability of the risk materializing is unimportant; insurable interest in 
such a policy is inevitable. 


JupictaL Notice—Facts—TuHiIncs Norticep: PHysioL.ocicAL PHE- 
NOMENA. — The plaintiff was struck by a car owned and operated by the 
defendant. In addition to proof of negligence and immediate physical in- 
juries resulting therefrom, testimony at the trial showed that the plaintiff’s 
hair turned snow white a day or two after the accident. The defendant 
moved to strike out this testimony on the ground that there was no medical 
testimony to show that the change in color was due to the accident. With- 
out ruling on this motion, the court charged the jury that the plaintiff should 
be compensated for “ any changes to her person ” resulting from the accident. 
The defendant excepted to that portion of the charge referring to the hair. 
From a verdict and judgment for the plaintiff, the defendant appealed. 
Held, that the jury could properly find the accident to be the cause of the 
white hair without expert evidence. Shaw v. Tague, 257 N. Y. 193, 177 N. E. 
417 (1931). 

The rule that the jury is allowed to take notice of only the most ele- 
mental matters has recently been quite liberally applied. Chicago M. & St. 
P. Ry. v. Moore, 166 Fed. 663 (C. C. A. 8th, 1909) (strain a bolt will stand); 
Jenkins v. Southern Ry., 146 N. C. 178, 59 S. E. 663 (1907) (speed of 
trains); Kuehl v. Hamilton, 297 Pac. 1043 (Ore. 1931) (unreliability of 
rear-view mirrors); Helm v. Manufacturers’ Light and Heat Co., 86 W. Va. 
628, 104 S. E. 59 (1920) (natural tendencies of gas and air); cf. Chellis 
Realty Co. v. Boston & Me. R. R., 79 N. H. 231, 106 Atl. 742 (1919) (dis- 
tance in which train can stop); 5 WicmMorE, EvipENCE (1923) § 2570; Stra- 
horn, The Process of Judicial Notice (1928) 14 VA. L. Rev. 544, 551. But 
the problem in the principal case could be more safely classed among those 
matters not subject to jury notice because not known with certainty to man- 
kind in general. Clark v. Ford, 7 Kan. App. 332, 51 Pac. 938 (1898); Royer 
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v. Penn. Ry., 259 Penn. 438, 103 Atl. 276 (1918). However, an appellate 
court may take judicial notice of a commonly accepted fact in order to save 
a just decision from reversal for failure of proof. Varcoe v. Lee, 180 Cal. 
338, 181 Pac. 223 (1919); cf. Hunter v. New York, O. & W. Ry., 116 N. Y. 
615, 23 N. E. 9 (1889). But judicial notice can not supplant expert evidence 
on scientific matters. Southern California Edison Co. v. Industrial Accident 
Comm., 75 Cal. App. 709, 243 Pac. 455 (1925); Smardon v. Metropolitan 
Life Ins. Co., 243 Mass. 599, 137 N. E. 742 (1923); cf. Sloan v. So. Cal. 
Ry., 111 Cal. 668, 44 Pac. 320 (1896). An exception is made where the mat- 
ter may be finally determined by consulting authentic treatises, encyclo- 
pedias, and other authoritative scientific works. People v. Associated Oil 
Co., 294 Pac. 717 (Cal. 1930); Emmick v. Hanrahan Brick and Ice Co., 
206 App. Div. 580, 201 N. Y. Supp. 637 (1923) cf. Raney and Hamon v. 
Hamilton and White, 234 S. W. 229 (Tex. Civ. App. 1921). In the instant 
case the court cites Byron, The Prisoner of Chillon and Muller, Hair and its 
Preservation. While the conclusiveness of these authorities is open to doubt, 
the decision probably represents a desire to support a fair verdict, rather 
than a serious application of judicial notice. 


PATENTS — WHAT CONSTITUTES REDUCTION TO PRACTICE OF EMERGENCY 
Device. — In a suit to award priority, the patents involved setting stop-pins 
in hydraulic turbines to restrict the adjustable guide-vanes to the area of 
normal operation. Should the control mechanism be broken by abnormal 
force of the water, the pins would check the swinging vanes and prevent dam- 
age to the runner. The junior applicant claimed reduction to practice before 
the senior had effected constructive reduction by his application. The al- 
leged reduction consisted of (1) incorporating the device in the actual tur- 
bine; (2) designing the same to meet the forces anticipated; (3) shop-tests 
of the stop-pins by swinging the guide-vanes violently against them. From 
a decision that he had not reduced the device to practice, the junior party 
appealed. Held, that there was no sufficient reduction to practice (alterna- 
tive holding). Decision affirmed. White v. Syversten, 46 F.(2d) 364 (Ct. of 
Cust. & Pat. App. 1931). 

Reduction to practice means a completion of the inventive part of the 
work, a question purely of fact. For simple cases mere construction, or even 
a drawing will suffice; others must be given practical tests; and a third type 
is held to require successful performance under actual working conditions. 
See Curtiss Corp. v. Janin, 278 Fed. 454, 456 (C. C. A. 2d, 1921); Sydeman 
v. Thoma, 32 App. D. C. 362, 373 (1909). Ordinarily the third class is con- 
fined to complicated machines where accuracy or near-perfection is essential to 
any kind of usefulness. Miehle v. Scott, 40 App. D. C. 17 (1913); Carlin v. 
Crumpton, 45 App. D. C. 166 (1916). But the courts tend to extend 
it to cases where practicability depends only on strength of material or dura- 
bility of construction. Cf. Gallagher v. Hien, 25 App. D. C. 77 (1905); 
Emmet v. Fullagar, 124 O. G. Pat. Off. 2178 (1906). This seems to over- 
emphasize the non-inventive functions of refinement and preparation for com- 
mercial exploitation. Cf. Eldred v. Fink, 279 Fed. 190 (App. D. C. 1922); 
Ryon v. Hathaway, 12 F.(2d) 190 (App. D. C. 1926). In the instant 
case, the appellant’s tests to determine the strength of the stop-pins, though 
considered inadequate, were of the only type computable. Further ex- 
perimentation on the part of the inventor would have been impracticable; 
a test under actual working conditions would involve accidental breakage 
during a flood. Manifestly this is an unreasonable requirement when the 
first applicant for a patent has the advantage of automatic constructive 
reduction. See UNDERWOOD, INTERFERENCE PRACTICE (1928) 153, 0.I. 
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PRESUMPTIONS — DEATH AFTER SEVEN YEARS— PRESUMPTION AS Evt- 
DENCE OF TIME OF DeEATH.—JIn 1920 the defendant issued an insurance 
policy to H payable to W. H disappeared in 1921 and in 1928 W sued on 
the policy. The evidence disclosed that when H disappeared he was happily 
married, left home ostensibly to see another party in town, and thereafter 
was never seen. No premiums were subsequently paid. The trial court 
found that H died in 1921 while the policy was in force, and gave judgment 
for W. The defendant appealed on the grounds that the Statute of Limitations 
barred W’s suit, or that the policy had lapsed. Held, that W’s cause of action 
did not accrue until seven years had elapsed, since until then no due proof 
of death existed, and that the fact of death established by seven years’ ab- 
sence, together with the circumstances surrounding the disappearance made 
proper a finding that death occurred before the policy lapsed. Judgment 
affirmed. American Nat. Ins. Co. v. Hicks, 35 S. W.(2d) 128 (Tex. 1931). 

Where an assured disappears and the policy is payable on due proof of 
death, the Statute of Limitations generally does not run until such proof is 
available. Benjamin v. District Grand Lodge, Ind. Order B’nai B’rith, 171 
Cal. 260, 152 Pac. 731 (1915); Behlmer v. Grand Lodge A. O. U. W., 109 
Minn. 305, 123 N. W. 1071 (1909); cf. Sovereign Camp, Woodmen of the 
World v. Boden, 117 Tex. 229, 1 S. W.(2d) 256 (1927); Notes (1925) 34 
A. L. R. 91, (1929) 61 A. L. R. 686. And in the instant case proof became 
available only when the statutory presumption of death was established by 
seven years’ absence. Tex. Rev. Civ. Cope (Vernon, 1928) art. 5541. Some- 
times a presumption of continuing life fixes the time of death at the end of 
the seven-year period. See Donovan v. Major, 253 Ill. 179, 182, 97 N. E. 231, 
232 (1912); Brotherhood of Locomotive Firemen and Engineers v. Nash, 
144 Md. 623, 638, 125 Atl. 441, 447 (1924); Note (1916) 3 VA. L. REV. 451. 
But in many jurisdictions, including Texas, the time of death is a question 
of fact which is to be inferred from the circumstances of the case. See 
Bradley v. Modern Woodmen of America, 146 Mo. App. 428, 443, 449, 124 
S. W. 69, 73, 75 (1910); Sovereign Camp, Woodmen of the World v. Boden, 
supra, at 234, 1 S. W.(2d) at 258; cf. Kansas City Life Ins. Co. v. Marshall, 
84 Col. 71, 268 Pac. 529 (1928); see 5 WicmMorE, EviDENCE (2d ed. 1923) 
§ 2531. In the principal case, however, an inference as to the time of death 
is logically impossible, since by hypothesis there was insufficient evidence of 
the fact of death until the seven-year period had elapsed. And even if the fact 
of death established by the presumption can be used together with other cir- 
cumstances as a basis for an inference as to the time of death, it does not 
seem material enough to make otherwise insufficient evidence adequate. 
Cf. Goodier v. Mutual Life Ins. Co. of N. Y., 158 Minn. 1, 196 N. W. 662 
(1924); Hancock v. American Life Ins. Co., 62 Mo. 26 (1876). Neverthe- 
less, courts in insurance cases, probably influenced by the difficulty of the 
plaintiff's position, sometimes appear to sustain findings as to the time of 
death on the basis of such evidence. Cf. Benjamin v. District Grand Lodge, 
Ind. Order B’nai B'rith, supra; Sovereign Camp, Woodmen of the World 
v. Boden, supra; see Eklund v. Supreme Council of the Royal Arcanum, 
152 Minn. 20, 24, 187 N. W. 826, 828 (1922). 


PROXIMATE CAUSE — FORESEEABILITY — RELEASE OF Lunatic. — The 
plaintiff’s petition alleged that the defendant, a physician, was superintendent 
of a state insane asylum; that one Smith had been adjudged insane and had 
been committed to the asylum; that the defendant, knowing that Smith was 
afflicted with an incurable homicidal mania, wilfully and maliciously released 
Smith from the asylum; and that the same day Smith killed the plaintiff’s hus- 
band. The defendant excepted on the ground that the petition failed to state 
a cause of action, and the suit was dismissed. The plaintiff appealed. Held, 
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that the release of the lunatic was not the proximate cause of the injury to 
the deceased. Judgment affirmed. Cappel v. Pierson, 15 La. App. 524, 132 
So. 391 (1931). eo 

Insofar as the defendant’s acts fell within the discretionary powers of offi- 
cial duty, his motives were not open to question. Spalding v. Vilas, 161 U. S. 
483 (1896); Sweeney v. Young, 82 N. H. 159, 131 Atl. 155 (1925). The 
court felt, however, that there was no immunity from liability for negligent 
conduct, but for such liability it found insufficient causal relationship. In a 
few states the intervening wrongful act of a third person, though foreseeable, 
has been held to break the chain of causation as a matter of law. Andrews 
& Co. v. Kinsel, 114 Ga. 390, 40 S. E. 300 (1901); see WHARTON, NEGLI- 
GENCE (2d ed. 1878) § 134. Such juristic nicety is met here, however, by the 
consideration that the ultimate wrongdoer was by hypothesis irresponsible. 
The control of a homicidal maniac may thus well be likened to the possession 
of a ferocious animal, or other dangerous instrumentality. See Missouri 
K.& T. Ry. v. Wood, 66 S. W. 449, 451 (Tex. 1902). It seems but just, ac- 
cordingly, to impose on one exercising such control a duty of due care which 
would extend to the reasonably foreseeable acts of the incompetent. Mzis- 
sourt K. & T. Ry. v. Wood, supra; Jones Co. v. State of Maine, 122 Me. 214, 
119 Atl. 577 (1923). But see Bollinger v. Rader, 151 N. C. 383, 385, 66 S. E. 
314 (1909). 


RESTRAINT OF TRADE — SHERMAN AcT — Proor or DAmacEs. — The de- 
fendants and two other companies, sole manufacturers of parchment paper, 
maintained uniform prices and enjoyed a practical monopoly. The plaintiff 
entered into competition by underselling, and a price war followed which 
drove the plaintiff into bankruptcy. It brought this action for treble damages 
under the Sherman Act, accusing the defendants of a conspiracy to main- 
tain a monopoly and claiming as damages loss of profits and diminished 
plant value caused by forced suspension of business. There was evidence 
as to prices actually realized by the plaintiff and what would have been 
realized but for the conspiracy, and evidence as to the depreciation in plant 
value. A verdict for sixty-five thousand dollars was reversed by the circuit 
court of appeals on the grounds that although the conspiracy was proved, 
damages as to loss of profits were speculative and conjectural, and causa- 
tion was not shown as to diminished plant value. The plaintiff appealed. 
Held, that the evidence was sufficient to support the finding that the con- 
spiracy caused the depreciation in plant value and also the finding as to the 
amount of damages, notwithstanding the difficulty of determining the latter 
with certainty. Judgment reversed. Story Parchment Co. v. Paterson Parch- 
ment Paper Co., 282 U.S. 555 (1931). 

Denial of recovery because of lack of acceptable proof of damages has 
been common in actions under the Sherman Act. Cf. Central Coal & Coke 
Co. v. Hartman, 111 Fed. 96 (C. C. A. 8th, 1901); American Sea Green 
Slate Co. v. O’Halloran, 229 Fed. 77 (C. C. A. 2d, 1915). These cases may 
be broadly distinguishable from the instant case on the ground that the 
damages sought in them were susceptible of better proof than that offered. 
See Note (1930) 39 YALE L. J. 1035. However, it is not unlikely that the 
Supreme Court’s definite disapproval of the circuit court of appeals’ usurpa- 
tion of the jury’s function in determining the fact of injury, and its approval 
of a substantial verdict notwithstanding uncertainty as to the amount of 
damages, will encourage civil actions under the Sherman Act and produce 
less stringent requirements of proof. The Supreme Court here aligns itself 
with decisions which, recognizing the impossibility of definite ascertainment 
of damages in many situations. allow recovery where some injury is certain, 
on evidence enabling a reasonable approximation as to the extent of damage. 
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Barrett Co. v. Panther Rubber Co., 24 F.(2d) 329 (C. C. A. 1st, 1928); 
Hanlon Drydock & Shipbuilding Co. v. Southern Pac. Co., 92 Cal. App. 230, 
268 Pac. 385 (1928); Allison v. Chandler, 11 Mich. 542 (1863). But cf. 
Darling v. Darling, 118 Misc. 817, 194 N. Y. Supp. 897 (1922); Baker & 
Strawn v. Miller & Jones Bros., tog Okla. 184, 235 Pac. 476 (1925). 


RIGHT OF PriIvAcy— NATURE AND EXTENT — WIRE-TAPPING. — The 
plaintiff’s petition alleged that the defendants tapped telephone wires lead- 
ing to the plaintiff’s residence, and used by the plaintiff for hire, and that the 
defendants listened to and took shorthand notes of the plaintiff’s telephone 
conversations. From a judgment sustaining the defendants’ demurrer the 
plaintiff appealed. Held, that the tapping of the telephone wires running into 
the plaintiff's home was an invasion of the plaintiff’s right to privacy. Judg- 
ment reversed. Rhodes v. Graham, 37 S. W.(2d) 46 (Ky. 1931). 

No courts have previously imposed civil liability upon listeners-in, al- 
though in many states the act of wire-tapping has been made a misdemeanor. 
See Brandeis, J., dissenting, in Olmstead v. United States, 277 U. S. 438, 
479, 0.13 (1927); cf. State v. Behringer, 19 Ariz. 502, 172 Pac. 660 (1918). 
Resting liability in the principal case upon the right to privacy seems 
an extension of the original concept of that right. The proponents of the 
right directed their attention to the actual printing and circulating of in- 
cidents in the lives of private individuals. See Warren and Brandeis, The 
Right to Privacy (1890) 4 Harv. L. REv. 193, 217. And most courts and 
writers subsequently have considered only such protection from publication. 
See Melvin v. Reid, 297 Pac. 91, 93 (Cal. 1931); Pound, Jnterests of Per- 
sonality (1915) 28 Harv. L. REv. 343, 363; cf. Note (1929) 43 id. 297. 
Other recent decisions, however, have apparently widened the scope of 
this action. Byfield v. Candler, 33 Ga. App. 275, 125 S. E. gos (1924) 
(invasion of stateroom); Brex v. Smith, 104 N. J. Eq. 386, 146 Atl. 34 (1929) 
(disclosure of bank accounts) ;.cf. Note (1929) 43 Harv. L. REv. 297. One 
wonders how far this protection will be extended. In some jurisdictions lis- 
teners on party lines as well as wire-tappers are subject to prosecution. NEB. 
Comp. Stat. (1929) § 86-319. 


SURETYSHIP — SuRETY’s DEFENSES: VARIATION OF RISK — REDUCTION 
or Atimony BY Court. — The defendants were sureties on a bond guaran- 
teeing the payment of alimony by the principal “ pursuant to the decree 
made by the court.” The court modified its original decree and reduced the 
alimony without notice to the defendants. Subsequently the principal de- 
faulted and the plaintiff brought suit against the sureties. The defendants 
pleaded the abatement of their liability by reason of the modification of the 
original obligation. Held, that the reduction of the alimony does not excuse 
the sureties. Judgment for the plaintiff. Weingarten v. Kramer, 139 Misc. 
74, 247 N. Y. Supp. 657 (1931). a 

Courts do not always adhere strictly to the principle that any variation 
in the obligation releases the surety. Prescott Nat. Bank v. Head, 11 Ariz. 
213, 90 Pac. 328 (1907), (1907) 21 Harv. L. Rev. 63; Martin v. Robinson, 
127 Kan. 100, 272 Pac. 149 (1928), (1929) 42 Harv. L. Rev. 838; People 
v. Vilas, 36 N. Y. 459 (1867); Bank of Wheeling v. Evans, 9 W. Va. 373 
(1876). And several courts have recognized that there is no basis for the 
rule when the only change is the reduction of the principal’s liability. Cam- 
bridge Savings Bank v. Hyde, 131 Mass. 77 (1881); cf. Preston v. Hunting- 
ton, 67 Mich. 139, 34 N. W. 279 (1887). Contra: Commissioners of Fill- 
more County v. Greenleaf, 80 Minn. 242, 83 N. W. 157 (1900). The instant 
court, however, rested its decision on the ground that the surety contract 
contemplated any change which the law allowed. Commonwealth v. Men- 
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delsohn, 83 Pa. Super. 593 (1924). Contra: Sage v. Strong, 40 Wis. 575 
(1876). This interpretation has been given to contracts on the bonds of 
state officials. Exeter Bank v. Rogers, 7 N. H. 21 (1834); People v. Vilas, 
supra. Contra: State v. Roberts, 68 Mo. 234 (1878); Johnson v. Hacker, 
8 Heisk. 388 (Tenn. 1874) ; see ARNOLD, SURETYSHIP AND GUARANTEE (1927) 
§119. Under this theory the continued liability of the surety is dependent 
upon the susceptibility of the instrument to such an interpretation. 


THEATRES — INJUNCTION TO PROHIBIT RESALE OF TICKETS BY UNAU- 
THORIZED BROKER. — The defendant, a ticket broker, bought tickets for the 
plaintiff's theatre at the box-office and resold them. On the back of each 
ticket it was stated that the ticket was a license and was revocable unless 
sold to the bearer by an authorized agent. The defendant was not such an 
agent. The tickets when resold by the defendant bore his stamp, as re- 
quired by law. The plaintiff sought to restrain the defendant from resell- 
ing its tickets. Held, that the plaintiff’s legal remedy was adequate in that 
he could easily refuse to honor all such tickets, since the breach of condi- 
tion was apparent. Harris v. Jack’s Theatre Ticket Service, Inc., 139 Misc. 
111, 246 N. Y. Supp. 396 (1930). 

It is true that refusal to admit the defendant’s customers might be de- 
structive of the defendant’s business, and would impose no liability upon 
the plaintiff. Purcell v. Daly, 19 Abb. N. Cas. 301 (N. Y. 1886); Collister 
v. Hayman, 183 N. Y. 250, 76 N. E. 20 (1905); Wood v. Leadbitter, 13 M. 
& W. 838 (1845). But cf. Greenberg v. Western Turf Ass’n, 140 Cal. 357, 
73 Pac. 1050 (1903) (ticket made irrevocable license by statute). But the 
plaintiff is confronted with practical difficulties. Even if all such tickets 
could be detected in a fast moving line, frequent disputes must result, to the 
general discomfort of other patrons; and, since it was not apparent that the 
defendant was not an authorized agent, loss of the good will of the ticket 
holder would be inevitable. However, even where there was fraud on the 
part of the buyer and detection was impractical, New York has refused 
relief. New York Cent. R. R. v. Reeves, 41 Misc. 490, 85 N. Y. Supp. 28 
(1903) (resale of non-transferable low-rate railroad tickets). Contra: Nash- 
ville, C. & St. L. Ry. v. McConnell, 82 Fed. 65 (C. C. M. D. Tenn. 
1897); Schubach v. McDonald, 179 Mo. 163, 78 S. W. 1020 (1903). An 
additional element in this case is the growing public disapproval of ticket 
scalpers. Cf. 43 STAT. 321 (1924), 26 U.S.C. § 871 (1926); Alexander Thea- 
tre Ticket Office v. United States, 23 F.(2d) 44 (C. C. A. 2d, 1927), (1928) 
41 Harv. L. Rev. 533 (heavily graduated tax on ticket brokers upheld). 
Though this in itself is scarcely a sufficient basis for equitable interference, 
it might well have induced the court to adopt a less legalistic approach. 


Torts — NEGLIGENCE — LIABILITY OF INDEPENDENT CONTRACTOR TO 
THIRD PERSONS AFTER ACCEPTANCE OF WorK. — The defendants, engaged by 
H to erect a porch railing, failed to install necessary bolts and left one sec- 
tion insecure. After completion of the work and acceptance by H, W, his 
wife, was injured when the railing gave way. In a suit by W against the 
defendants, a verdict was directed for the latter. From an order refusing a 
motion for a new trial, W appealed. Held, that since the erection by the de- 
fendants must have been with knowledge of intended use by the members 
of H’s family, W is not a third party within the rule barring recovery from 
independent contractors after acceptance of the work. Order overruled and 
new trial granted. Grodstein v. McGivern, 303 Pa. 555, 154 Atl. 794 (1931). 

The Pennsylvania court in the instant case departs from its earlier rule of 
complete immunity to independent contractors for negligent injury to third 
persons after acceptance of the work. Cf. Curtin v. Somerset, 140 Pa. 70, 
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21 Atl. 244 (1891); First Presbyterian Congregation v. Smith, 163 Pa. 561, 
30 Atl. 279 (1894). In making knowledge of intended use by the particular 
plaintiff the criterion of liability, it applied a test for determining responsi- 
bility in this type of case, suggested in an earlier decision, but apparently 
not widely employed. See George v. Skivington, L. R. 5 Ex. 1, 3 (1869). 
The test is obviously less artificial than that used in a recent Illinois case 
holding an independent contractor liable on similar facts on the ground that 
he had invited the plaintiff to use the structure. Colbert v. Holland Fur- 
nace Co., 333 Ill. 78, 164 N. E. 162 (1928), (1929) 27 Micn. L. Rev. 
832. But immediate difficulties arise. Is the requisite knowledge to be 
actual or implied? Cf. Note (1927) 40 Harv. L. REv. 886, 887. If liability 
extends to a wife, may it likewise extend to a servant, a lessee, or a guest? 
Cf. Dahms v. General Elevator Co., 1 Pac.(2d) 446 (Cal. App. 1931) (re- 
covery denied employee in absence of defendant’s knowledge of defect); 
Wood wv. Sloan, 20 N. M. 127, 148 Pac. 507 (1915) (recovery denied lessee). 
It is apparent that the technique involves the same danger of artificial dis- 
tinctions which confuse the already recognized exceptions to an independent 
contractor’s immunity. See Note (1927) 40 Harv. L. REv. 886, 887; 
BOHLEN, STUDIES IN THE LAw oF Torts (1926) 109 et seg. A like test has 
been suggested for limiting liability for negligent misrepresentation causing 
injury to pecuniary interest, but in that situation a policy against ruinous 
financial risk is supposed to operate. See Ultramares Corp. v. Touche, 
255 N. Y. 170, 182, 174 N. E. 441, 445 (1931); (1930) 44 Harv. L. Rev. 
134. The existence of a similar policy for limiting responsibility of inde- 
pendent contractors is doubtful, especially since the decision in the closely 
related MacPherson case. MacPherson v. Buick Motor Co., 217 N. Y. 382, 
111 N. E. 1050 (1916) (manufacturer held liable to subvendee for injuries 
resulting from negligent manufacture of automobile); cf. Smith v. Peer- 
less Glass Co., 233 App. Div. 252, 251 N. Y. Supp. 708 (1931); see Note 
(1927) 40 Harv. L. Rev. 886, 890; cf. (1926) 36 YALE L. J. 278. But cf. 
Ford v. Sturgis, 56 App. D. C. 361, 14 F.(2d) 253 (1926). And it is un- 
likely that holding independent contractors to a standard of ordinary care 
would extend their liability far beyond that already imposed by confusing 
exceptions, to which the instant case, however commendable in result, adds 
another. Cf. COMMENTARIES ON TorTs RESTATEMENT (Am. L. Inst. 1930) 
8§ 265, 273; (1929) 27 Micu. L. Rev. 832, 833. 


Usury — ForFEITuRES — EFFECT OF INVOKING ACCELERATION CLAUSE IN 
Morrcace. —In a suit to foreclose a mortgage containing an acceleration 
clause, the defense was that the election to invoke the acceleration clause 
made the transaction criminally usurious under a statute providing that a 
lender who “ wilfully and knowingly charged or accepted ” more than twenty- 
five per cent interest thereby forfeited both principal and interest. The 
lower court found that the initial interest rate had been usurious, so as to 
involve forfeiture of the interest, but held that the statute providing for the 
forfeiture of the principal had not been violated. From a decree of fore- 
closure for the amount of the principal, the defendant appealed. Held, that 
invoking the acceleration clause and filing suit for foreclosure did not con- 
stitute “ wilfully and knowingly charging or accepting” more than twenty- 
five per cent interest, and that the principal was not thereby forfeited, 
though the mortgage could not be foreclosed for default in payment of 
interest usurious from the outset. Judgment affirmed in part and reversed 
in part. Benson v. First Trust & Savings Bank, 134 So. 493 (Fla. 1931). 

Where the maturity of a debt has been hastened by an acceleration clause, 
the transaction has usually been held not to be usurious, though the full 
amount, if recovered, would exceed the legal rate of interest, calculated on 
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the basis of the time the borrower actually had the money at his disposal. 
This result has sometimes been reached by interpreting the acceleration clause 
as entitling the creditor to demand only the principal and accrued interest. 
Matthews v. Georgia State Savings Ass’n, 132 Ark. 219, 200 S. W. 130 
(1918); Tipton v. Ellsworth, 18 Idaho 207, 109 Pac. 134 (1910). Other 
courts uphold the validity of such contracts on the ground that the addi- 
tional sum is not interest, but a penalty. Cissna Loan Co. v. Gawley, 
87 Wash. 438, 151 Pac. 792 (1915); see WEBB, Law or Usury (1899) 
§ 119. Though the penalty is usually held unenforceable, the principal is 
not forfeited. Cissna Loan Co. v. Gawley, supra. But cf. Downey v. Beach, 
78 Ill. 53 (1875); Walker v. Abt, 83 Ill. 226 (1876). But it is difficult to 
conceive of the additional amount as a fair penalty in this case where the 
unpaid interest was itself usurious. In at least one state the penalty doc- 
trine has been held to be abrogated by a statute defining interest as com- 
pensation “ for the detention’ of money. Shear Co. v. Hall, 235 S. W. 195 
(Tex. 1921); Shropshire v. Commerce Farm Credit Co., 30 S. W.(2d) 
282 (Tex. 1930); see 1 SUTHERLAND, DAMAGES (4th ed. 1916) gggn. And 
in an earlier Florida case it was held that an acceleration clause brought the 
contract within the terms of a statute almost identical with the one in the 
principal case. Maxwell v. Jacksonville Loan & Improvement Co., 45 Fla. 
425, 34 So. 255 (1903). The case raises the further question as to what 
constitutes “ charging ” interest. Since there can be no legal obligation to 
pay usurious interest, “ charge,” if it is to add anything at all to “ accept,” 
must denote a mere attempt to impose such an obligation. It is difficult to see 
the logic of the court’s argument that merely bringing suit for fore- 
closure is not “charging” usurious interest, when it is admitted that the 
principal would have been forfeited if the court below had erroneously 
granted the requested decree of foreclosure. 
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REASON AND NaturRE. By Morris R. Cohen. New York: Harcourt, Brace 
& Co. 1931. Pp. xxiv, 470. $5.00. 


This is Professor Cohen’s first book. Expectation has been whetted for it 
by the general fact that men of his worth should write books and by the more 
specific fact in Professor Cohen’s particular case that it has long been known 
that such a book was in preparation. This is therefore not the hasty sketch of 
a brilliant young man, but the fruition of ripened wisdom and of demon- 
strated technical sufficiency. 

There are three chief divisions — “‘ Reason and the Nature of Things,” 
“Reason in Natural Science,” and “ Reason in Social Science.” These divi- 
sions and the title of the whole book, challenge comparison with Santayana’s 
Life of Reason, a challenge which Professor Cohen doubtless would not reject 
since he feels he differs from Santayana rather in the road by which he came 
than in the goal attained.2 And if he does not write as beautiful English as 
Santayana, that is only to say that he does not write the most beautiful Eng- 
lish in which such matters have been expressed. The comparison of this book 
with the Life of Reason is further significant in the omissions we must note. 


a 





1 (1905). 2’, ay. 
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The titles of three volumes of the Life of Reason agree almost verbatim with 
those of Professor Cohen’s divisions. Two, Reason in Art, and Reason in 
Religion, are not in Professor Cohen’s scheme at all. He has only a few 
incidental pages on religion and for art only a casual side-glance. Perhaps, 
what the Reason which is his divining rod tells him principally about these 
functions of the human spirit is that they are irrational. 

But a book that deals with Reason and Nature will not be rejected because 
it is not sufficiently comprehensive. And certainly it will not be felt that 
its subject matter is trivial or its issues imaginary. The primacy of reason, 
which for several centuries seemed to be the simple and sufficient creed of 
those who loved freedom and enlightenment, has been sharply attacked. 
Philosophies have arisen which claim to dispense with reason, and the results 
of the newest physics have been cited to prove the absence of rationally de- 
termined processes in the very center of the cosmic atom. Against this 
“present flutter of the image lovers against intelligence,’ Mr. Cohen, like 
Santayana, sets his face, but there is this difference between them: Santayana 
admits that he loves images as much as another man, while Mr. Cohen does 
not love them at all. He dislikes them and, it almost seems, is prone to trans- 
fer his dislike to the persons of their votaries. 

He proposes to himself the task of reéstablishing reason as a method and 
by means of it reinterpreting the world and human experience. He can not 
be accused of temerity since this is exactly the philosopher’s task. If other 
philosophers have done so before him, that scarcely detracts from his origi- 
nality, since the macrocosm must be mediated to our apprehension over and 
over again, and it is highly unlikely that a profound and well-equipped mind 
will fail to illuminate corners or phases that have been dark hitherto. In- 
deed, it is probable that few men are quite so well equipped for this task as 
Professor Cohen. There must be few who have so complete and scholarly a 
command of the traditional philosophic literature and have added to that so 
direct an acquaintance with the methods and results of science. To that he 
can join what natural scientists and traditional philosophers usually lack, an 
assured mastery of historical and legal analysis, a mastery which has earned 
him a particular and special reputation. 

We shall be concerned almost exclusively, not with the work as a whole, 
but with its third Book, called “‘ Reason in Social Science.” * For most of 
us, the methods of philosophy and the facts of science, especially when they 
are stated in mathematical formule, are mysteries to which we can bring 
only a humble attentiveness, without venturing on an independent appraisal 
of rival contentions. But the social sciences are predicated on a study of 
human conduct, and that is eminently the business of lawyers. We are there- 
fore vitally interested in discovering whether we may or may not count on 
reason in dealing with our problems. 

It is generally assumed that human conduct can not be rational, because if 
it were, it would be predictable and it is notoriously not predictable. There 
is no gainsaying this fact, but apparently a virtue has been made of it, and 
some persons, at least, have declared that they would not have it otherwise. 
The result is that reason has been presented to us not merely as an ineffectual 
instrument but as a contemptible one, and the social sciences have been con- 
gratulated on their independence of so dull and oppressive a tyrant. The 
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processes of society, we are told, are to be understood rather as a number 
of intuitional leaps than as a group of concatenated deductions. It may well 
be so. But those who are engaged in dethroning reason rarely have the cour- 
age of their intuitions. They should, we might suppose, support their thesis 
on the principles they so earnestly profess and proceed by a series of non- 
sequiturs to a triumphant credo quia absurdum. But they do not do so. As 
Augustine told the intuitionists of his day, Sed tu videlicet non dialectica 
uteris cum contra nos scribis? * Evidently one can prove the futility of the 
reasoning process only by reasoning about it — which is a little startling. 

Much of this, Professor Cohen sets forth with fulness and, I think, with 
persuasiveness, in his opening chapters. And he prepares his way by refuting 
in succession the arguments of psychologism, of historicism, empiricism and 
kineticism,> which formidable words apparently describe diseases of the 
spirit. But his refutations are a little acrid and, it might almost seem, a trifle 
too easy. It will be questioned whether the ablest exponents of the doctrines 
Professor Cohen attacks hold quite the views he judges to be naive and 
absurd. I can not find, for example, that William James in the passage quoted 
in the fourth footnote on page nineteen ® says at all what Professor Cohen 
calls the grossest of confusions. Refutations of heresies often have this very 
difficulty that the heretic is made to appear an extreme malignant indeed. 
So, for all that I am on Professor Cohen’s side on this issue of intelligence 
against image-worship, I have uneasy doubts whether the enemies he des- 
patches are as dead as he reports them to be. 

The essential doctrine of Mr. Cohen’s “ Book III” is that a science of 
society is possible even though for the present its results have not reached 
the level of explicitness, definiteness, coherency, and accuracy which has been 
attained by the physical sciences.*. The most characteristic and useful pro- 
cedure in this social science is type-analysis.* The existence of such a social 
science requires a renewed destruction of “ historicism,” ® a discussion of the 
reality of social groups,’° a plea for natural law,!* and a plea for the possi- 
bility of an ethical science.12 The whole ends on a minor key with a brief 
epilogue “in dispraise of life,” by which Mr. Cohen means any life that is 
not a compact of the good, the true and the beautiful. 

One can not resist the impression that Mr. Cohen’s presentation of reason 
in society is a little fragmentary. The structure does not seem complete or 
built upon a single plan. Indeed, it becomes apparent that the entire edifice 
is something like a cathedral erected at different times and in different styles, 
since all chapters but one are articles and essays written in 1913, 1916, 1919, 
1927 and put together, with skill to be sure, but not with an obliteration of 
the joinings. In one case, at least, by his own admission 2° a revision would 
have been necessary to make the statements seem contemporary. 

For this reason the harmonious order which Mr. Cohen cherishes as an 
ideal is not perhaps as fully exhibited in these chapters as it might have been 
if they had been specially recast for their new function. And if they had been 
so recast, perhaps Mr. Cohen would have warned us more definitely and 
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clearly than he has done, of the ambiguity of the term “ reason.” The voice 
of reason which told Descartes merely that he existed and that a triangle had 
three limiting sides 1* told Lodowick Muggleton that he was the witness fore- 
told in Revelation and that Heaven was exactly six miles above the earth. 
Santayana has reminded us that reason might well be the eloquence of our 
prejudices.1® Certainly, the use of reason in the canon law as a criterion for 
statute and custom led to results strange enough to modern contemplation. 

This form of reason is an act of faith and we can not dispense with it. 
That is to say, we can not dispense with some unprovable premises for our 
conclusions. Assigning the terms rational and irrational is a valuation. And 
these acts of valuation can themselves be valued. Mr. Cohen is doubtless 
right in supposing that the best valuation is that which proceeds from a puri- 
fied wisdom, but those who have attacked any attempt to rationalize the study 
of society have — quite unconsciously, it may be — done so out of fear of the 
valuation which a corrupt and hostile unwisdom might place upon the things 
they cherished. Liberals dread the Reason that justifies the burning of 
heretics. Conservatives will equally dread the Reason which demands the 
abolition of private property and the elimination of the family. Perhaps 
it would be better to say nothing of Reason and to deal with emergent situa- 
tions fragmentarily and spasmodically, pro re nata, as long as we can. 

How long can we do so? One misses the discussion of this question in 
Mr. Cohen’s presentation of history and value,’® learned and luminous as it 
is. How long can we go on without a final or nearly final valuation? Evi- 
dently we must not be asked to make one now since he himself sharply 
emphasizes our present incapacity. I think it is open to doubt whether we 
shall ever be capable. But, at all events, all that can be required of us at 
present is that we establish a provisional order of valuations without cling- 
ing too desperately to it or refusing to revise it. 

Reason can then be understood as this act of faith which resists any close 
inquiry into its foundations. I am not sure that the conscious foregoing of 
an appeal to it which characterizes empiricism, historicism, positivism, or simi- 
lar loathly and reptilian crawling among events, is not the part of prudence. 
But reason is also something far more modest. It is a method of intelligently 
dealing with these events, of adjusting our conduct to them. If we can not 
force others to accept our valuation, can we at least assume that they will 
live according to theirs? Reason in this sense is that much despised process 
of inference and deduction, the Reason of the Prior Analytics, which has un- 
fairly been made to bear an odium chargeable against another Reason al- 
together, the Reason that did not scruple in times recently past to assume the 
posture of a divinity and to require human sacrifices. 

Mr. Cohen has shown clearly enough that the mere fact that people often 
act irrationally is no reason for being irrational in examining their conduct. 
The mistake has been in assuming that we must either surrender to an unor- 
ganizable and unintelligible flux, or demand that at any given time our par- 
ticular form of organization be accepted as a peremptory direction for con- 
duct. There is no such dilemma. In the study of society, we are not 
attempting to govern others but to find our way among them. When poets 
triumphantly declare that the ruling passion conquers reason still, they mean 
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that instinct is frequently stronger than convention or statute or religious 
precept, a doctrine which is not to be contradicted or underrated, but which 
has little to do with reason. On the contrary, it is by reason that we can 
discover this fact and just because we are rational ourselves, we cease to ex- 
pect convention to effect what only passion can accomplish. 

When, therefore, legal thinkers speak with contempt of logic — which is 
the language of reason reasonably understood —do they really mean the 
hard things they say? I think they mean something quite different. They 
properly object to the assumption that men are directed by motives and 
stirred by emotions which are in fact long obsolete. But to draw inferences 
about propriety of conduct — which is the essential act of the law — from 
such motives and emotions is not a defect of logic but of common sense, and 
the remedy is not to be found in banishing rational method from social in- 
vestigation but in insisting that the investigation shall deal with existence and 
not with illusion. 

Mr. Cohen vindicates orderly processes in our dealing with social phe- 
nomena, and in an excellent chapter,!? taken from his contribution to Ogburn 
and Goldenweiser’s The Social Sciences,1* he sets forth the concept of law in 
the scientific sense as it presents itself to common sense, to the natural and 
the social sciences. The difference is one of degree. I think we can readily 
accept his statement, which is in no sense new, that the “laws” reached by 
type analysis of human situations, while fundamentally like those in which 
human beings are disregarded, are not in the least so certain, universal, or 
coherent as the latter. But do the lower classes of these laws deserve their 
name at all? However it may be with scientists, we simply can not make peo- 
ple accept an inaccurate, uncertain, incoherent assertion as a law of any kind 
or degree. “ Gold is yellow ” 1° may be a “ law ” in some sense, but “ French- 
men eat frogs” is dubiously a law in any sense, although it is literally true 
that a great many Frenchmen frequently use frogs’ legs as an article of diet. 
In the social sciences as in the natural sciences, the law will begin to be ac- 
knowledged when a certain degree of generality is reached. We should have 
liked Mr. Cohen to discuss the point at which law commences to be law, the 
degree of accuracy or universality that ought to be reached before the state- 
ment of fact will in popular speech be deemed a law. 

That really contains the crux of our problem. The law acknowledged as 
such may not be quite certain, coherent or universal, but if social laws, when 
they are universal, remain on “a plane of abstraction from which transla- 
tion into actual experience is difficult,” 2° they will be subject to another ob- 
jection more fatal to them than their inaccuracy, limitation, and incoherence. 
They will be of no earthly use, by which fact they forfeit their existence, 
since they are thereby deprived of every reason for it, Democritean, Aris- 
totelian, Stoic, or other. 

This is not merely a pragmatic test. Laws of nature are not data. They 
are discovered, or created, or formulated to guide our conduct or to satisfy 
our contemplation. Clearly laws untranslatable from the abstract into actual 
experience can not do the former. But evidently they also can not do the 
latter, for our contemplation will no more fail to note the chasm between ab- 
straction and experience than the rudest empiric will, and the minor inco- 
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herencies of the least definite social type will be as nothing compared to this 
monstrous irrelevance. Perhaps a somewhat unfortunate analogy of 
Mr. Cohen’s will make the matter clear. He tells us that the difference be- 
tween a substantive code and a science of principles ought to be as clear as 
that between the directions of the engineer to the builder and the science of 
mechanics.24. But if the science of principles has “ abstracted universality ” 
and if no specific rule of present-day conduct can be derived from it, the 
analogy fails completely. The instructions the engineer gives to the builder 
are mathematically derivable from the generalized formule of the science of 
mechanics, and if the engineer’s mathematics is bad, the building will fall 
and both engineer and builder ought to go to jail for their culpable negligence. 

Accordingly, the net result of Mr. Cohen’s chapter on “ Natural Rights 
and Positive Law,” 2? originally written in 1916 and 1927, is unsatisfactory. 
This natural law which he so deliberately defends, eventuates apparently into 
a “comprehensive rational ideal.” 2? This ideal is for ail practical purposes 
unattainable,?* but, none the less, imposes a duty of highest obligation to 
attempt its attainment. Is this more than the ordinary moral obligation to 
make our surroundings as good as we can? And if it is something different, 
in what does this difference consist? Mr. Cohen rejects the Kantian formula, 
that no man may be merely a means for someone else’s ends, even in the 
newer and more lyrical phrasing of Stammler, but the Kantian formula had 
the advantage that, in spite of Mr. Cohen’s objection,?° it permitted at least 
one concrete application. It does exclude the type of slavery practised in 
ancient Europe and recently in modern America. 

A “ comprehensive ideal,” however, excludes nothing as it includes nothing. 
It merely tells us that things about us are not as good as they might be made, 
and requires us to do something about it. But it offers us no guaranty that 
our ideal of today will be that of tomorrow and that we shall not have to re- 
trace every step we take today in the direction of our immeasurably remote 
goal. Was it to leave us as helpless as this, that Mr. Cohen revived natural 
law? “ Jus Naturale Redivivum ” was the original title of part of this chap- 
ter. Surely we are on solider ground with Sir Henry Finch whose natural 
law in 1613 seemed to require a King, a Parliament, a hereditary nobility, and 
a system of land-tenures, or with Mr. George Renard in 1926 whose Droit 
Naturel & Contenu Progressif forbids polygamy, slavery, the euthanasia of 
aged parents, and, I fear, anything not implicitly approved of in the Summa 
Theologiae. 

It is precisely the same point which will determine whether an ethical sci- 
ence is possible or not, the question which is the subject of Mr. Cohen’s last 
chapter. An ethical science, which must be a value science, is possible only 
if there is some guaranty that there will be a standard and some method of 
discovering it. Mr. Cohen rejects all specific formulations of the end of life 
and closes ?° by suggesting as a method the gradual refinement of rules by 
positing one principle and contrasting it with its negative. This has much 
affinity with the method of the mean, although Aristotle contrasted opposites 
rather than contradictories, and we may recall that in his preface 27 Mr. Cohen 
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has for his own philosophy professed to draw his furrow well within the 
extremes represented by conventional classifications. 

How far this method will carry us remains to be seen. The denial that any 
specific moral rule can underlie such diversity of standards as we find in the 
present and past customs of nations, was the special point of Montaigne’s 
skepticism and is at least as old as Bardesan the Syrian, who wrote his Book 
of the Laws of Divers Countries in the third or fourth century, and used the 
diversity of moral standards to disprove astrology, which is certainly the 
oldest and most exact of the attempts to make a science of conduct, and, un- 
fortunately, also the most unreliable. 

But Mr. Cohen has, here as elsewhere, won his negative victory a little 
too easily. He makes a special point on page four hundred thirty of cit- 
ing the moral aversions which most affected so enlightened and rational a 
man as Plato, and of showing that one of them, eating food set aside for the 
gods, would appear to us a little ridiculous and the other, incest, seemed un- 
exceptionable to Biblical heroes like Abraham and David.?* But Plato is not 
speaking of eating sacrificial food, which all Greeks ate freely everywhere, 
but of eating horrible foods, particularly of cannibalism. Again, the incest 
Plato mentions is not that which seemed rational enough to David and 
Abraham, but is the mother-son incest which with the unique and perhaps 
apparent exception of the Iranian Magi, has at all times and places, as far as 
our information goes, appeared to be a hideous and frightful thing. The half- 
brother and half-sister marriage of the Old Testament would not have 
shocked Plato, since this particular union was perfectly legal at Athens. 

And Plato adds to these two others, murder —i.e., miaiphonein, not mere 
homicide — and unnatural sexuality, especially bestiality. Therefore, so far 
from proving Mr. Cohen’s point, the passage in the Republic might be taken 
to disprove it, since all the matters which excite Plato’s horror would excite 
such horror among the vast majority of known peoples, and two of them, 
mother-son incest and some types of murder, have been, as far as we know, 
universally regarded as offenses. 

Indeed, in regard to murder Mr. Cohen seems to miss the point.29 To 
make a crime of murder, most societies have not at all posited the sacredness 
of human life. Those that did so, often made any bloodshed, however inno- 
cent and accidental, an offense. But murder usually goes upon the assump- 
tion that there are some lives that must not be ended except under special 
circumstances. The reasons are extremely various, as are the sanctions, 
but the common sense reason underlying the almost universal prohibition of 
murder of a tribesman is likely to have been consciously present to men’s 
minds ever since society existed. 

As far as Mr. Cohen insists on a dialectic and sees no reason for pre- 
ferring inconsistency to consistency, confusion to order, in dealing with the 
empirical data of law, as of ethics, he ought, I think, to have no want of sup- 
porters. But whether we may declare the results of this dialectic a science 
is another matter. If I have understood his point, we ought to accept this 
science provisionally, although it is concededly a poor and scarcely useful 
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thing as compared with even such imperfect sciences as biology and physics. 
Perhaps it would be wiser to wait till we knew more. We need not thereby 
abandon intelligence, but merely to practise the humility which Mr. Cohen 
several times enjoins upon us, and which both lawyers and philosophers find 
so difficult. 

Mr. Cohen’s book certainly deserves to be called profound and compre- 
hensive. But, if it were even better than it is, it would seem to me marred 
somewhat by a frequently recurring tone of irritability. There is a great deal 
of light in it, enough to dim many a briefer candle, but there is very little 
sweetness. Whatever else the book is, it would hardly be called good- 
tempered. With such close counsellors as Spinoza and Santayana at his spir- 
itual elbow, has not Mr. Cohen made us feel the lash a little too often? 
One certainly receives the feeling of being scolded. Mr. Cohen is not above 
using epithets. Why should people he disagrees with be called “ naive”? In 
one case, if I dared, I should have liked to break a lance for Ernst Mach who 
“ naively asks” something on page forty-one and is “ quaintly naive” on 
page forty-two, when it is conceivable that he had a thoroughly defensible 
notion in mind. 

This is doubtless no great matter, nor is Mr. Cohen’s exasperating practice 
of quoting whole volumes or books or chapters *° to establish a specific point, 
a serious impairment of his work. This and a few minor inaccuracies of 
citation or translation ** merely suggest the vastness, of the labor he has taken 
on himself. We can only be grateful that the particular work in which we 
as lawyers are engaged has found an interpreter who approaches it without 
our practical prepossessions and with a range of information so much wider 
than our own. He might have closed his book with the words of Leibnitz — 
Proderit hujus — consideratio ad demendum apud Juri deditos contemtum 
Philosophiae. 

Max Rapin. 

University of California. 





JACOBIN AND JuNTO. By Charles Warren. Cambridge: Harvard University 
Press. 1931. Pp. 324. $3.50. 

Mr. Warren, author of excellent histories of the American bar and of the 
Supreme Court + and a contributor of some noteworthy studies in federal 
jurisdiction,? has turned with deft success from cases and controversies to 
political questions. Using the little-known diary of Nathaniel Ames, Jr., of 
Dedham, Massachusetts, a physician, a farmer, a minor public official, and 
editor of his father’s almanac, he has drawn, with the aid of newspapers and 
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letters of the day, a vivid portrayal of the tumultuous struggle over the po- 
litical control of the doubtful experiment in representative government which 
the victorious American rebels began in 1789. 

The book is neither a text nor a critical monograph but is, to a large extent, 
a presentation of contemporary opinion in Massachusetts on the heated con- 
troversial issues of that day. It is not an attempt to give an historical evalua- 
tion of the views of the conflicting political groups, nor does it purport to 
determine the soundness of the biting observations in Dr. Ames’s diary. It is 
history with the tang of the street corner and the colonial inn rather than 
with the heavy air of state papers, complete works, and congressional 
debates. 

Jacobin and Junto refers to two contending political groups. ‘“ Jacobin ” 
was a term of reproach applied by the Federalists to that “ degraded caste ” 
of “ scoffing deists, snivelling fanatics, and imported scoundrels ” * who sup- 
ported Jefferson and were in sympathy with the French Revolution. The 
“ Jacobins ” included, said a chief justice of Massachusetts in an address to 
a grand jury, the “apostles of atheism, anarchy, bloodshed, and plunder.” ¢ 
“ Junto,” it is alleged, was a term early applied by John Hancock to a group 
of men of Essex County, Massachusetts. Jefferson used the term “ Essex 
Junto” in 1812 to describe that “ weighty minority of Federalist leaders ” 
who stood for “anglomany, monarchy, and separation.” ® These leaders 
were “ the wise, and good, and rich,” whose party alone could preserve “ lib- 
erty, property, or Constitution.”® But the caustic Dr. Ames, an anti- 
Federalist, described these leaders in his diary as “ British bootlickers,” “ the 
Royal Faction,” “ monarchical aristocrats,” “ arch-traitors,” and “ debauchers 
of liberty.” 7 

But this book is not confined to the political struggle between “ the prig- 
archy ” and the “ democratic babblers.” There is a chapter on “ College, 
Country Life, and the Revolution” which depicts life in Harvard College 
about 1760. Another chapter on “ The Great Church Fight ” in Dedham 
describes an early battle over fundamentalism caused by the rise of Uni- 
tarianism. A chapter on the personal life of Dr. Ames shows that he did not 
limit his denunciations to his Federalist enemies but extended them to the 
home. In 1792 he wrote “ of all foolish things you do, let marriage be the 
last.” ® His wife’s objection to his frequenting the convivial taverns, which 
he described as “ the only houses where I could associate with mankind,” ® 
in part prompted this advice. 

The major portion of the book, however, is devoted to the political hyster- 
ics of Ames’s day. Then Americans took “ their politics hard ” and permitted 
it to enter into business, the court room, the church, the family and to extend 
to the funeral bier. A pastor of a church in Dedham said, when some “ Re- 
publicans ” withdrew because of his partisan sermons, that he had at least 
“one apostolic gift — the power to cast out devils.” 1° 

No more convincing evidence of the bitterness of the political rancor can 
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be found than Dr. Ames’s refusal in 1808 to have anything to do with the 
burial of his distinguished brother, Fisher Ames, whom Jefferson called “ the 
Colossus of Monocrats.” 14 Since the Federalists desired to make a “ political 
funeral” of his “brother’s putrid corpse” it was the wish of Dr. Ames 
that none of the “republican patriots” of Dedham, an anti-Federalist 
stronghold, would unite with “the rebellious and treasonable ” aristocrats 
in their “mummery” and “ridiculous pomp.” And it seems even the 
mother of Fisher Ames did not attend “the farce of a funeral.” 

Frequent excerpts from newspapers and pamphlets confirm the view that 
the partisan billingsgate of the “infamous scribblers” of both factions at 
that time is a model of vulgarity and malignity. No one was spared, and 
descriptions such as “ Washington, who debauched a nation,” 1? “ Hamilton, 
the high adulterer,” +* Samuel Adams, “the loudest bawler ” 1+ of them all, 
and “ the infidel Jefferson ” 15 were mild. In a period when masters of scur- 
rility excelled, Dr. Ames was outdistanced by many; but this deficiency 
should be overlooked in view of the fierce competition which beset him. 
Still the stinging sarcasm and peppery temper of the doctor enabled him 
to turn many a sardonic phrase, unfortunately kept from the general run 
of readers until Mr. Warren’s work made them more readily available. 

Mr. Warren’s study, based upon Dr. Ames’s testy diary, of necessity 
presents only a picture of party politics in Massachusetts. It therefore 
lacks the national scope of Bowers’ Jefferson and Hamilton 1° and the broad 
literary sweep of Professor Parrington’s earlier volumes on American 
thought.17 But the selection of a smaller geographical area and a narrower 
field of thought for the scope of his work permits a picture of the embittered 
political warfare as it was waged in the daily life of a country town. 

Mr. Warren touches on many topics in early American history on which 
the alert Dr. Ames commented in his diary. Included are the trials under 
the Sedition Act or “Gag Law” of 1798, the Virginia and the Kentucky 
Resolutions, the Jay Treaty, “ Embargo days,” “the Federalist rage” over 
the erection of liberty poles, the “ Jacobin clubs,” and the “ seditious” 
opposition in Massachusetts to the War of 1812. Not the least in interest 
are the current comments on “that small but desperate faction” about 
whom it was said in 1814 that they “ would not scruple forcibly to separate 
the Union and annex the Eastern part to England (the God of their idolatry), 
if they could but succeed in establishing Monarchy, Aristocracy, and British 
Dominion.” +8 Dr. Ames himself also spoke strongly about the “ Boston 
Rebels ” who had joined with the enemy during the War of 1812 to celebrate 
the “British Successes against Napoleon” and about those who favored 
“a Northern Confederacy” or a “ New England Kingdom.” And he said 
that the Senate of Massachusetts was “ mean and niggard ” in its resolutions 
on Jackson’s victory at New Orleans. 
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A chapter which merits separate comment because of its consideration of 
the legal profession is one on “ Jefferson, The Essex Junto, and The Law 
Craft.” It shows the bitter contempt and deep distrust which Dr. Ames 
and other “ republican ” writers had for the bar —a fairly general attitude 
then as was shown by Mr. Warren’s History of the American Bar.® Dr. 
Ames thought that a lawyer was a man “of low Wit” with “a Sip of 
Learning,” who alone could enjoy rights under the Federal Government, and 
that a “Lawshop” was “the high road to profit and honor among the 
Yankees.” The law to him was “ pettifogism ” and “a vile tool of Fed- 
eralism.” He exclaimed, “ Monarchy, I hate. Hierarchy I despise. Anar- 
chy I dread; but of all archys, good Lord, deliver us from Pettifogarchy.” *° 
But one must not infer from the book that the Federalists could not despise 
a lawyer when the occasion required, even though he happened to be one 
described by Jefferson as a “ pseudo-Republican.” 24 It must be recalled 
that Josiah Quincy said, “I remember my father’s graphic account of the 
rage of the Federalists, when Joe Story, that country pettifogger, aged 
thirty-two, was made a judge of the highest court.” 2? 

Dr. Ames’s hatred of the bar was due in part to the fact that most of the 
lawyers were Federalists and also active in the state and national govern- 
ment. Others, and perhaps Dr. Ames also, disliked “the Dogs of Law” 
because of the system of fees and court costs established by the bar 
associations. 

The observations on lawyers are of considerable historical value as they 
aid in explaining a somewhat similar attitude of Jefferson on “the Tory 
bar,” whose “ sly poison” was so dangerous to “ republican principles ” and 
many of whose members he described as “ Blackstone lawyers” or 
“ephemeral insects of the law.” 2° Two excerpts from the diary in 1803 
show that Dr. Ames was well aware of this antipathy of Jefferson to the 
bar, a fact which many writers on Jefferson seem to have overlooked and 
a study of which might produce an interesting chapter in early American 
legal history. “ Jefferson, tho’ bred a lawyer, despises the narrow spirit of 
Pettyfoggism, therefore the lawyers hate him.” 2+ “ Jefferson was educated 
a Lawyer, but despising the clubbish bar meetings hostile to citizenship, put 
it off long ago, and has become one of the best of Citizens.” 25 

The book perhaps serves in addition to refute to some extent a general 
statement of Judge Story, who once said, “ Nay, a Virginia Republican of 
that day, was very different from a Massachusetts Republican.” 2 If one 
can judge Massachusetts republicanism by Dr. Ames’s diary, it appears that 
Virginia “ Republicans” did not hate Federalism any more bitterly than 
did the Massachusetts “ Republicans.” 

One might expect that Mr. Warren would write critically of the “ jacobinic 
rabies” and favor the lawyers and judges, most of whom were Federalists. 
This expectancy is based upon Mr. Warren’s sympathetic treatment of the 
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constitutional opinions of Marshall in his history of the Supreme Court, 
a treatment which led an able critic of his work to style it a “ federalist 
history.” 27 But the anti-Federalists are treated by Mr. Warren with toler- 
ance if not outspoken approval. Occasional phrases, such as “ characteristi- 
cally arrogant Federalist appeal,” ** “ arrogant Federalist confidence in their 
own infallibility,” 2° and “ the laughable apprehension ” *° of the Federalists, 
will lead many to believe that Mr. Warren’s sympathies are with Dr. Ames 
rather than Squire Fisher Ames. 

One who is familiar with Jefferson’s letters will naturally turn to them 
in reading this book. Dr. Ames, like Jefferson, had faith in the new political 
experiment and did not believe that “our country is too big for union,” 
a current notion which Madison discussed in The Federalist.*1 But unlike 
Jefferson, Dr. Ames and his brother, Fisher Ames, fell more often into 
political despair, a quality with which that family seemed peculiarly endowed. 
Jefferson was perhaps more calm and discerning in his observations. In 
1798 he said, “. . . it is true that we are completely under the saddle of 
Massachusetts and Connecticut, and that they ride us very hard” but 
“a little patience, and we shall see the reign of witches pass over, their 
spells dissolved.” *2 He also favored the unceasing political conflict, for 
he said, “. . . an association of men who will not quarrel with one another 
never yet existed, from the greatest confederacy of nations down to a town 
meeting or a vestry” and as “we must have somebody to quarrel with,” 
“T had rather keep our New England associates for that purpose, than to see 
our bickerings transferred to others.” ** He also thought that political 
separation into those who feared the people and those who trusted them 
is “the most salutary of all divisions ” and ought to be fostered “ for, take 
away this, and some more dangerous principle of division will take its 
place.” 54 

Since Mr. Warren’s book is based upon the observations of a diarist, who 
had little part in the many events jotted down, he has been deprived of the 
opportunity to present in biographical form the successes of a hero, such 
as appear in Beveridge’s Marshall,*° or a combat between two giant an- 
tagonists such as Bowers portrays.*® Despite this handicap‘ of the diary, 
monotonous to some extent because of the incessant consistency of its 
rancor and marked by a sketchiness of content, Mr. Warren has succeeded 
in presenting a colorful and interesting book and one in which Jefferson, 
always “a fair mark for every man’s dirt,” ®7 comes out undenounced as 
a trickster and a base scoundrel. 

J. S. WATERMAN. 

University of Arkansas Law School. 





27 Haines, Histories of the Supreme Court of the United States from the 
Federalist Point of View (1923) 4 S. W. Pot. Sct. Q. 1. 
28 P. 152. 
P. 89. 
P. 104. 
(Lodge ed. 1888) No. XIV. 
8 ag Works OF THOMAS JEFFERSON, OP. cit. supra note 11, at 430. 
Ibid. 
12 Id. 397. 
5 (1919). 
JEFFERSON AND HAMILTON (1925). 
8 THE Works oF THOMAS JEFFERSON, OP. cit. supra note 11, at 376. 
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THE PROVINCE OF THE Law or Tort. By Percy H. Winfield. Cambridge, 
England: The University Press; New York: The MacMillan Co. 1931. 


Pp. xii, 254. $3.50. 


This is another of the delightful little books which every now and then 
come out of England and make us think. It is a series of lectures delivered 
by the author as Tagore Professor in the University of Calcutta, in an 
attempt to “trace the liaison between tortious obligation and other regions 
of the law.” 1 

It is worth while reading by anyone interested in Torts, or in the develop- 
ment and analysis of legal ideas. It is convincing in demonstrating, although 
very likely the author did not have it in mind, that one cannot understand 
one topic of the law without knowing a great deal about other topics. The 
essentials of various topics, chiefly from the standpoint of differences but 
with interesting comments, are suggested. Contracts, Bailments, Trusts, 
Crimes, and Property pass in rapid review; Quasi-contract is given more 
extended treatment with the purpose, the author explains, of bringing it 
from the obscurity in which it has languished in England. Many perplexing 
questions are considered, ranging from those closely connected with Torts, 
as when one may “ waive” a tort and maintain an action of assumpsit, to 
those far afield, as whether the right of a cestui que trust is “in rem” or 
“in personam.” To these questions the author brings a more complete 
knowledge of current American discussions and a more sympathetic treatment 
of them than, until recently at least, has been usual in English writers. The 
brief historical sketches with which the book is interspersed, showing the 
steps leading to the emergence of the different topics as we now know them, 
are extremely well done. 

In regard to a work so well written and so profitable to read, it is perhaps 
ungracious to suggest that too much emphasis has been placed upon the defi- 
nition of “ tortious liability,” and that Professor Winfield is far more con- 
vincing in his argument that there is a distinct law of Torts (or is it Tort?) 
than in framing a new definition. Ordinarily definitions have value only 
as indicating the terminology to be used by an author, or as shorthand state- 
ments used to prevent repetition, and hence they are comparatively unim- 
portant. Professor Winfield, however, has made his definition the focal 
point of his book, and it so permeates each chapter that it merits special 
attention. It varies from that of Pollock and that of Salmond, it seems to 
me, only in comparatively unimportant details. “ Tortious liability arises 
from the breach of a duty primarily fixed by the law; such duty is towards 
persons generally, and its breach is redressible by an action for unliquidated 
damages.” 2 A brief analysis suggests various difficulties. 

“A duty primarily fixed by law” —It is this which it is claimed dis- 
tinguishes a tortious liability from a breach of contract and from a violation 
of a duty by a bailee. The difficulty here is in “primarily.” All legal 
obligations are imposed by law, contract as well as tort obligations. But 
it is said that one is liable upon a contract only because he has agreed to be. 
Not at all. He is liable because he has voluntarily made a manifestation 
to which the law attaches, with or without his intent, certain consequences. 
The older conception of contracts involved a meeting of minds; the newer 
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objective theory of legal consequences, following a manifestation, brings it 
back very closely to the original tort conception from which it sprang. Tort 
liability is ordinarily the consequence of voluntary action; it is difficult to 
think of situations where duties are imposed upon one who has not so acted. 
It is probable that if one is placed in the middle of a road while asleep, he is 
under a duty, upon awakening, to use care to remove himself lest he cause 
injury to others; liability may be imposed upon an heir for damage caused 
by his realty before he is aware of ownership. But, excepting such rare 
cases, tort obligations are assumed in the same sense that contractual obli- 
gations are assumed. One is ordinarily guilty of negligence only to those 
near where one goes or conducts operations; one can be guilty of deceit 
only if he voluntarily enters upon a transaction; one cannot be guilty of 
defamation if he refrains from communication with others. Moreover, in 
large branches of what would commonly be regarded as the law of Torts, 
one’s liability is modified in accordance with the understanding of the 
parties. Aside from statute, the liability to each other for harm done by 
master or servant can be changed within limits by the agreement between 
them. The liability of the landowner to those who come upon his land 
with his consent depends upon the terms upon which the consent is given. 
Or shall we call this a division of property law, for the same reason that 
the law relating to bailments is thought to be outside the purview of Torts? 

“Towards persons generally’”’— This is said to distinguish a tortious 
obligation from a breach of contract or bailment.* But liability for con- 
version extends only to the last possessor or the one having the right to 
possession. And liability for negligence extends only to those likely to be 
affected by negligent conduct. It is true that these may be unknown or 
unknowable persons; yet the range of liability is limited to certain persons. 
The tort duty may be stated generally as a duty not to interfere with chat- 
tels of others, or it may be stated specifically as a duty towards the possessor 
of a particular chattel not to interfere with it or be careless in respect to it. 
On the other hand, it is possible to make an offer to an indefinite number 
of persons and have it accepted without knowing who those accepting are. 
The typical case is that of advertisements to the public. The case is “on 
all fours” with that involving tort liability if we assume that the court 
finds a manifestation of an intent to make an offer for a contract, although 
the advertiser had no such intent. The same can be said of situations re- 
sulting in quasi-contractual liability. I receive some money from X; be- 
cause of this I am subject to liability to any person who, within the rules 
of the legal game, is more entitled to it than I am. I become ill on the 
street; I am subject to liability to anyone who, though without my knowl- 
edge, confers a benefit upon me under specified conditions. 

“ Unliquidated damages ” — This is used to distinguish breaches of trusts 
and crimes from torts.* It does distinguish torts from crimes, although 
there is a more obvious distinction. But why should it be said that the 
breach of duty by a trustee does not result in a duty to pay unliquidated 
damages? There is ordinarily, of course, “no action for unliquidated 
damages,” since the ordinary remedy of the beneficiary is in equity. But 
that the liability of a trustee who embezzles the trust res is essentially dif- 
ferent from that of an agent who does a similar act and who is certainly 
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subject to liability for unliquidated damages, is difficult to understand, 
except from the purely procedural standpoint. Moreover, the conversion 
of $100 in money results in liability which is liquidated in any present usable 
sense, as truly as does its non-payment where it is promised, since the dis- 
tinctions between debt and assumpsit have become shadowy. 

As Professor Winfield has pointed out, it is important in a variety of 
situations that we should be able to distinguish tortious liabilities from 
other liabilities. The running of the Statute of Limitations, the question of 
costs, the termination of a right of action by death, the liability of a child, 
may depend upon whether an event, claimed as the basis of liability, is put 
in the category “ Tort” or in some other category. It may be that the 
author’s definition, with its exegesis, is sufficiently accurate for use by the 
courts, and that to determine such questions, the doctrine of stare decisis 
requires a conventional form of statement. Nevertheless, I wish to suggest 
a method of approach which seems to me more in accord with Professor 
Winfield’s general thesis of the unity of underlying tort conceptions, a thesis 
to which I heartily subscribe. 

In the first place, I should discard the phrase “ breach of duty,” and also 
the word “ wrong,” frequently used in America. “ Wrong” is misleading. 
Tortious liability frequently exists without wrongful conduct, as where a 
non-negligent master is held responsible for the acts of his servant, in which 
case the only conduct of the master is the employment; or where one is 
subjected to liability because of the straying of his cattle, in which case 
the careful keeping of the animals, which constitutes the conduct, is lawful. 
“Breach of duty” has a similar moral connotation but in fact signifies 
only the existence of liability. It would seem preferable to give a different 
accent, and with this in mind tortious liability might be described as a 
consequence of conduct which has caused harm under such circumstances 
that compensation is required. But although this accentuates what appear 
to be the important elements, the statement has difficulties of its own, and 
I suggest as a preferable means of delimiting the field a description of tor- 
tious liability in view of the policies which have brought it into existence, 
contrasting these with other policies which have created other liabilities, 
finding the policies in the remedies given in each case. 

The entire field of liability may be divided according to its purposes 
into criminal, tortious, contractual, and quasi-contractual liabilities. To 
these might possibly be added an amorphous group of liabilities, generally 
arising from a relationship, or by statute, but not created as a result of 
voluntary conduct, including therein such liabilities as that of a child aris- 
ing from his failure to support or obey his parent, or the liability of a judg- 
ment debtor. Aside from this last group, each liability may be distinguished 
by the nature of the conduct or its consequences and the purpose for which 
the remedies are given. 

Although criminal and tortious liabilities both arose from the dual concep- 
tion of revenge and compensation, they have now assumed distinctly separate 
functions. We may fairly say that today criminal liability exists for the pur- 
pose of preventing harm to the state as a representative of society, and to this 
end a penalty is exacted. Tort liability, on the other hand, exists chiefly to 
compensate an individual, as nearly as may be, for loss caused by the defend- 
ant’s conduct, either by making the financial position of the plaintiff as good 
as it was before, or would have been if the defendant had not acted, by giving 
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him balm for his wounded pride or damaged body or by doing both. It must 
be admitted, however, that there are still many traces of the deterrent element 
in actions of tort, and that they are also used to determine the existence and 
extent of rights. Both the criminal law and the law of torts, as commonly 
dealt with, include consideration of the interests which are protected and of 
the quality of the actor’s conduct, including his failures as well as his acts. 
Contractual liability exists for the protection of a single interest, that of hav- 
ing promises of others performed. The protection is afforded by causing the 
promissor to perform his promise or to put the promisee in a position substan- 
tially as good as if the promise had been performed. With such a view of the 
contract field, contractual liability would include the liability of the trustee 
of an express trust for failing to perform the obligation he has assumed, 
since where the settlor is also the beneficiary, his undertaking is not different 
from that of a party in a two-party contract, and where the beneficiary is a 
third person, his undertaking is not substantially different from that of one 
who promises for the benefit of a third person. Quasi-contractual liability 
is based primarily upon the receipt or retention of benefits at the expense 
of another, including not only the remedies afforded by the action of 
assumpsit, but also those existing through the conception of constructive 
trusts, whether resulting from rescission of a transaction or otherwise. It 
depends neither upon promises nor upon losses. Thus, contractual liability 
is distinguished from tort liability by the limited interest protected and 
the remedy afforded; quasi-contractual liability is distinguished from it by 
the fact that benefits rather than losses are considered; criminal liability, 
by the fact that its remedy is invoked to deter rather than to compensate. 

This suggestion for a less technical view of the distinctions between Torts 
and other branches implies no substantial criticism of what Professor Win- 
field has done; it is merely a different kind of thing, less useful for judges 
and lawyers and perhaps no better adapted for the use of students. To all 
of these I heartily commend Mr. Winfield’s book. 

WarrREN A. SEAVEY. 
Harvard Law School. 





STarE Decisis, Res JUDICATA AND OTHER SELECTED Essays. By Robert von 
Moschzisker. Philadelphia: Cyrus M. Dixon. 1929. Pp. vii, 375. $3.75. 


When we were children and read The Emperor's New Clothes, Hans 
Andersen’s perfect contrast of gullibility with simplicity, most of us resolved 
then that never, through fear of seeming foolish, would we let anyone gull 
us into the folly of pretending to see what was not there, to understand 
what had no meaning, but that like the little child in the tale, we would 
see things simply, and say them as we saw them. Later, when as young 
lawyers we came to a bar where, though the lawyer and the judge were still 
the authoritative spokesmen for the law men and the leaders of their think- 
ing, we saw forming on the legal horizon that small cloud of scholasticism, 
no bigger than a man’s hand, which has since poured upon us the deluge of 
law schoolmen with their realistic and their conceptualistic jurisprudence, 
and their other cantrips and “ bewordlements,” we again resolved to see only 
what we could see, and to say it as we saw it. 

Since that time, most of us of the Bench and Bar, composing as we now 
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do the unlearned, if not the ignorant branches of our profession,! have gone 
about the regular business of the law not too greatly disturbed by the snip- 
ing and potshotting which the members of our learned branch — now con- 
stituted almost entirely of law schoolmen with one or two of ours allowed 
in by sufferance, or because of some distinguished feat of logomachy — have 
been carrying on against what they regard not as our thinking, but our 
merely galvanic responses to sensory stimuli. Because of this lying in wait 
for us of these learned with their “ Art thou in health, my brother” and 
their smiting in the fifth rib, few of ours have ventured lately that way of 
writing which the schoolmen use, pure logomachy, dealing in words for 
words’ sake.2 For my own part, I confess to a great shaking in the boots, 
an ague of overawed abashment, when I even think of exposing to these 
worthies my own views on legal questions, except from behind the fortifica- 
tion of judicial privilege and obligation, though I have myself been to the 
master philologist and like Humpty Dumpty, “ when I use a word it means 
what I choose it to mean, neither more nor less.” I do not, however, ap- 
prove of this timidity on the part of ours when I reflect that the law and 
the fullness thereof is what it is, rich and fruitful, because of the lives and 
works of its great judges and its greater lawyers, who have had the wisdom 
and the courage on pitched fields not only to state, but when necessary, 
almost as legislatures do, to make the law.® 

I know as well as the law schoolmen do, that the practice of the law, the 
law itself in action, does not go and never has gone so rigidly, so precisely, 
and so in accord with scientific requirements as do experiments in a labora- 
tory. I know better, I think, than some of them appear to, though Pro- 
fessor Gray recognizes it fully,* that it should never go so. It deals with 
the conflict of living interests and grounded upon “ the reality of the mo- 
ment ” > which life is at each instant forging, law is constantly emerging 
from the strains and stresses of the life it serves. I know, as Lambert puts 
it so well, that “the play of the obscure forces of nature is powerless of 





1 See WIGMORE, SUPPLEMENT TO EvIDENCE (2d ed. 1915) vi-viii. 

2 “The student of jurisprudence is at times troubled by the thought that he 
is dealing not with things, but with words, that he is busy with the shape and 
size of counters in a game of logomachy; but when he fully realizes how these 
words have been passed, and are still being passed as money not only by fools 
and on fools, but by and on some of the acutest minds, he feels that there is a 
work worthy of being done, if only it can be done worthily.” Gray, NaTuRE 
AND SOURCES OF THE LAw (2d ed. 1921) viii. 

8 See Southern Pac. Co. v. Jensen, 244 U. S. 205, 221 (1917); Brotherhood of 
Ry. & S. S. Clerks v. Texas & N. O. R. R., 24 F.(2d) 426, 427-28 (S. D. Tex. 
1928); Gray, op. cit. supra note 2, at c. 9 passim; Ehrlich, Judicial Freedom of 
Decision: Its Principles and Objects, Scrence or Lecat Metuop (The Modern 
Legal Philosophy Series, 1917) 47, 54, 73; Lambert, Codified Law and Case-Law, 
id. 251, 271-72, 278-79. ‘‘ Whenever it is the business of a judge to discover 
what the law is in fields in which it has not yet been formulated, his functions 
have an appearance analogous to that of the legislator himself.” Gény, Judicial 
Freedom of Decision: Its Necessity and Method, id., 1, 4. 

4 “There is something which gives a judge a great advantage over a text 
Writer. . . . I mean the circumstances under which questions are presented to the 
judge for decision . . . to keep close to facts in laying down principles .. . is a 
quality given to few who deal with moral and legal subjects. The judge has his 
facts given to him; the text writer makes his own typical cases.” Gray, op. cit. 
Supra note 2, at 276—79. 

5 Ruerr, FroM THE PHYSICAL TO THE SocIAL SCIENCES (1929) 69-70. 
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itself to create true juridical customs; the incessant collaboration of man 
is needed.” ® Judges do not passively preside at the birth of custom... . 
Daily they are called upon to discover and initiate, and to exercise, in the 
name of the people, the freedom of the social will.” * I know that it is well 
enough for an observer of the law, an investigator of it, sitting quietly de- 
tached from its movement, to segregate for the purpose of examination and 
improvement some aspect of it which requires or admits of study in vacuo, 
but I know also that the common law never should, that it never will, be dis- 
covered and created in those chambers insulated from life, the law schools. 
It would indeed bring the law as we know it, a science of action, to the 
death if the pulsing beat of its life were reduced to the cold and chilling 
temperature of the testing room; if it were made in that frigid atmosphere, 
instead of being made upon pitched fields, as it has been in the past, through 
the clash and press of the advocacy of great lawyers upon brains fired by 
the feeling of and for justice, the feeling which characterizes great judges. 
I am delighted, then, when one of ours, who has met law in the field and 
has dealt with it in action as a thing of reality and of life, with all the great- 
nesses and the littlenesses inseparable from life, and not as mere academic 
abstractions set down in words and phrases in a book, comes forward, not 
delicately as Agag with his “ Surely the bitterness of death is past,” but 
boldly, and as of right, in the simplicity of his thought, to say something 
roundly of the law he serves. 

A book of essays and addresses, the style of each is exceptionally well 
adapted to the subject matter treated. The author is a firm believer in the 
thesis that history should be readable, and he has faithfully kept the promise 
of his Foreword, “ Though the subject matter is primarily of a legal nature, 
in each instance an attempt has been made to keep the language employed 
reasonably free from technical expressions, so that others, as well as lawyers, 
may be interested.” § 

The five addresses are brief enough, their ideas sound and clearly ex- 
pressed, in excellent style, breathing the spirit of the American lawyer steeped 
in traditions of American law, and with just enough of the author’s per- 
sonality sprinkled in to give them the real flavor of simple humanness, sav- 
ing them entirely from sonorous “ spreadeagleism ” and flat didacticism, those 
usual characteristics of occasional addresses. Of the essays all are worth- 
while, but because of lack of space to do more, and because I liked it best, 
I have selected for special consideration “Stare Decisis,” one of the title 
essays. Before taking it up, however, a brief word may be directed to some 
of the others. 

My experiences as a judge for many years with the practice of so many 
lawyers of reciting a Cousin Sally Dillard story in the statement of their 
cases, relating all its immaterial details, instead of making a clear and sim- 
ple statement of the point involved and of the way in which it comes up for 
review, makes me particularly commend, in their interest and in mine, not 





6 Lambert, supra note 3, at 281. 

7 Ibid. “I am very far from depreciating the importance of the simple ob- 
servation of social facts. .. . We need also a process of reasoning which starts 
from an intuition supplemented by the feeling for what is just, and arrives at 
exact conclusions by a series of deductions under the constant guidance and 
control of practical common sense.” Gény, supra note 3, at 16-17. 
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simply the reading, but the mastery of the essay “ A Timesaving Method of 
Stating in Appellate Briefs the Controlling Questions for Decision.” I think 
I should say, too, that if the judges of the courts before whom they practice 
will do a little close stating along the same lines themselves, instead of, as so 
many do, keeping on “ explaining the state of the law in a soft undercurrent 
of sound,” their opinions will not furnish so much opportunity for mental 
gymnastics on the part of those who, wishing to follow, strive to under- 
stand them. 

The three lectures on “ The Common Law” and “ Our Federal Jurispru- 
dence ” present an interesting departure from the practice usually followed by 
law writers in condemning Swift v. Tyson ® and all its horrid brood.1° He 
presents a well sustained argument that since the federal courts feel free to 
declare to be the common law that which they lay down contrary to the deci- 
sions of the states, they should declare it to be not common law in general, 
but federal common law. This argument does not condemn; it accepts the 
prevailing practice. It then concerns itself merely with the confused effect 
upon the body of the law which the author thinks flows from the failure 
to recognize clearly that in such a situation there are two common laws, the 
common law of the state and the federal common law. 

Judge Moschzisker’s view, if adopted, would result in the recognition in 
America that there is not one common law, but fifty, one for each of those 
insulated chambers, the states and the District of Columbia, and one for 
the United States at large. Offhand, this view unsettles me. I think I prefer 
to take my common law straight, as one, as Blackstone does in his famous 
theory on “ The Nature of Judicial Decision,” 14 and to treat decisions an- 
nouncing the common law where they conflict as all wrong but one, the rest 
mere aberrations, not bad law, just not law. 

The reader will find these essays especially interesting as showing the 
influence upon a steady and secure mind, willing as it is to recognize the 
unfixed, the changing quality of the common law, and the right of the federal 
courts to find or make it for themselves, of a feeling and desire for cer- 
tainty of classification, and harmony in arrangement, an influence which 
makes him wish to see the federal decisions on the common law classified, 
as those in equity are, as constituting a branch of the federal law. In this 
way we should have a complete federal system of common law and equity. 
The common law decisions would not, as some claim they do, stand out like 
a sore thumb on the jurisprudence of a state. 

The essay “ Res Judicata,” is lawyerlike and comprehensive, taking wide 
enough range to touch upon the operation of the doctrine in the field of 
administrative law. It covers the ground occupied, however, closely and 
exactly, and its treatment shows the close relation up to a point between 
the two doctrines of permanency, res judicata and stare decisis, and beyond 
that the great differences between them. Stare decisis, a generalized doc- 
trine of the binding force of precedents, applying not only to those in whose 
case it is declared, but as well to all others, is held to because of the theory 
it is well that the law should be reasonably definite and reasonably certain. 
It deals with rules and principles of law. Res judicata is a terminal doctrine 
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10 See Gray, op. cit. supra note 2, at 227, 251 et seq. 
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of peace and finality between parties and privies and has to do usually with 
questions of fact. It is held to because it is necessary in the interest of 
administration and the closure of litigation that the rights of litigants, once 
decided, remain decided. 

Steering between the extremes which Goodhart presents as the English 
doctrine and the American tendency respectively,’* the author states the 
view of stare decisis which I believe is that prevailing in the American state 
and federal courts. But for Goodhart’s essay, I should have said it was 
also the English view, except for the House of Lords. This view, if in- 
telligently adhered to, permits courts to pursue a safe course between the 
extremes of a never and an ever changing law. The author lifts the doc- 
trine out of the formalistic mold in which it is so often cast, as much by its 
defenders as by its attackers, by making it very clear that while it is 
primarily a doctrine of authority, it derives its truly binding force neither 
entirely from the authoritative character of the tribunal whose decisions are 
in question, nor from the natural longing of mankind for certainty, even if 
it must be found in arbitrary fiats. He points out that it combines these 
two considerations with a third; namely, that, since these decisions have 
been reached after full study and investigation, having been hammered out 
through the clash of mind on mind under the impulses of advocacy, at all 
times partisan, and therefore tending to be equal and opposite, some at 
times great and profound, they ought not to be departed from lightly. To 
do otherwise would not only make the law seem uncertain, but would in 
fact make it so, due to the constant changes it would undergo, sometimes 
even in the nature of major operations, at the hands of unskilled and unskill- 
ful judges and practitioners. 

On the other hand, he does not shrink from recognizing that every such 
decision, no matter on what pitched field decided, not only may, but if 
law is to keep its integration with the life it serves,1* must from time to 
time be reéxamined. He realizes that the doctrine can not serve to bolster 
up a decision, which, when carefully examined, is in the light of our greater 
knowledge, or in the face of new facts or conditions, arbitrary and unrea- 
sonable, wanting in that aequitas 1+ which, because it keeps it in touch with 
realities, makes it reasonable and gives it the final touch of authority. Thus, 
he makes it clear to the reader that the strength of the doctrine lies in its 
function as a stabilizer, a point of departure, a fructifying source of new and 
ever new applications “ for increasing the scope and fecundity of legal prin- 
ciples.” 15 He shows that in the main these principles will operate to assem- 
ble a great body of law founded upon the conflict ever waging between 
induction and deduction, the general and the particular, the case and the excep- 





12 Case Law in England and America (1930) 15 Corn. L. Q. 173, reprinted in 
GoopHarT, Essays IN JURISPRUDENCE AND THE CoMMON LAw (1931) 50. 

13 See Book Review (1931) 17 A. B. A. J. 185. 

14 See Lucas v. Extension Oil Co., 47 F.(2d) 65, 67 (C. C. A. 5th, 1931). 

15 Gény, supra note 3, at 10. “Such limitation of principles previously an- 
nounced, and such express disapproval of dicta are often necessary. It is an un- 
avoidable incident of the search by courts of last resort for the true rule. The 
process of inclusion and exclusion, so often applied in developing a rule, cannot 
end with its first enunciation. The rule as announced must be deemed tentative. 
For the many and varying facts to which it will be applied cannot be foreseen. 
Modification implies growth. It is the life of the law.” Brandeis, J., dissent- 
ing, in Washington v. Dawson, 264 U. S. 219, 236 (1924). 
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tion; that, indeed, the history of the origin, growth, and function of the 
common law is the history of the case and the exception. It is made apparent 
that its progress represents the constant striving of the absolutists among 
us to maintain the general against the particular, of the relativists to maintain 
the particular against the general. The operation of the principle of the 
common law that circumstances alter cases, that principles may be adapted 
to changing facts without being departed from —new reasons being given 
as they suggest themselves — usually allows the steam of this conflict to 
escape without wrecking the engine, or requiring a change in its principles 
of operation. But there do come times when principles, instead of being 
guides and beacons upon the way, become such barriers across the path of 
the law, such stumbling blocks in its way, that they can not, and justice be 
done, be gone around, crawled under, or climbed over. They must be 
hewn out to make straight again the way of the law for judicial feet to 
follow.*® 

Bearing always in mind while reading the article the difference between 
stare decisis and “ stare dictis ” — for what has been decided by the court may 
be and often is a very different thing from what has been said about the 
decision by the decider — one concludes the work with a pleasant feeling of 
confidence in and affection for the doctrine, and even if he is a layman, 
with a feeling also of long familiarity with it. For, as the author sees it, 
stare decisis is not much more than an exemplification in law of that sound 
doctrine by which wise men’s lives are ruled, expressed well enough in “ Be 
not the first by whom the new is tried; nor yet the last to lay the old aside,” 
but nobly and perfectly in the Pauline injunction, “ Quench not the spirit; 
despise not prophesyings; prove all things; hold fast that which is good.” 


. C. HutTcHESON, Jr. 
Houston, Texas. J J 





ConFLicTING PENAL THEORIES IN STATUTORY LAw. By Mabel A. Elliott. 
Chicago: University of Chicago Press. 1931. Pp. xiii, 274. $4.00. 


Professor Elliott’s conflicting penal theories are those of the classical and 
of the positive schools of criminology. Her thesis is that recent American 
criminal legislation has been based sometimes on the theories of the classical 
school, at other times upon the theories of the positive school, and on still 
other occasions upon a compromise between the two. She selected thirteen 
states of the United States as a sample, reviewed the statutes enacted in 
these states between 1900 and 1927, and classified them as based upon the 
theories of one or both of these schools. The statutes selected for this 
analysis are those dealing with juvenile courts, juvenile and adult probation 
and suspended sentence, indeterminate sentence and parole, the criminal 
insane, habitual offenders, and those prescribing increased penalties for 
certain offenses. 





16 “Tf the court is of opinion that this act of Congress is in necessary conflict 
With its recent decisions, those cases should be frankly overruled.” Brandeis, J., 
dissenting, in Washington v. Dawson & Co., 264 U. S. 219, 236 (1924). “ Stare 
decisis is ordinarily a wise rule of action. But it is not a universal, inexorable com- 
ye The instances in which the court has disregarded its admonition are many.” 
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The problem to which Miss Elliott has set herself is not that of demon- 
strating the validity of either the classical or positive theories, but of show- 
ing to what extent statutes have conformed to them. The correctness of 
the positive position is taken for granted. The sole aim of the criminal law 
should be the reform of the individual. That there is now sufficient knowl- 
edge in the world to do this is tacitly assumed. “ The survival of the tradi- 
tional aims of punishment, even within the supposedly individualized types 
of punishment, is not unexpected. In the author’s opinion, it represents 
rather the necessary cultural lag accompanying the development of any 
new idea.” + 

The assumption of the existence of a body of knowledge sufficient to 
make possible individualization of treatment and cure of offenders is essen- 
tial to Miss Elliott’s thesis. Make that assumption and you may have her 
picture of correct psychiatric practices struggling for legislative recogni- 
tion against conservative opposition. Deny that assumption im toto and 
modern criminal legislation represents perchance nothing more permanent 
or significant than the present position of a pendulum swinging between the 
extremes of certainty and discretion. 

Miss Elliott’s treatment of her thesis, as well as the fact that she con- 
fines her study to statutory enactments to the exclusion of judicial decisions 
and administrative practices, gives her book a conceptual, as distinguished 
from a realistic, approach. Juvenile courts, for example, are chancery courts 
acting as parens patriae to protect “ wards of the state,” * who are “ more 
sinned against than sinning” * and are “not tried for any offense” *—a 
beautiful theory, but one overlooking the fact that the methods of protecting 
innocent children are for the most part similar to those used to punish guilty 
adults, suspended sentence, probation and imprisonment. Probation, em- 
phasizing concern for the welfare of the offender, is based on the philoso- 
phy of the positive school. However, if the statute provides for reparation 
or restitution, by incorporating a penalty within probation proceedings, it be- 
comes a hybrid, the undesirable product of conflicting penal theories. This 
is true, that is, unless the object of the reparation or restitution is to reform 
the offender rather than benefit the person injured. Imprisonment for a 
fixed term is a vindictive, retributive, classical punishment, but the indeter- 
minate sentence and parole are part of the reformatory principle of penal 
treatment. The concept is that the indeterminate sentence fits the criminal 
and not the crime, especially if wholly indeterminate. Professor Elliott 
does not allude to the possibility that the judge, the prison officials and the 
parole board in fact may be unable to make the penalty fit the offender or 
to determine when, if ever, imprisonment has cured him. 

One does not, however, have to agree with Professor Elliott’s approach 
to her problem to find her book both interesting and instructive. Nobody 
can read its clear summarization of recent statutes on criminal law without 
being impressed by the irrational and haphazard character of many of the 
enactments. It is just the sort of a book needed to make people question 
both the premises behind American criminal law and the extent to which the 
law conforms to these premises. 

Sam Bass WARNER. 

Harvard Law School. 


1 Pf, 238. = 4 P. 36. 
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THe LAw oF COOPERATIVE MARKETING AssociaATIONs. By John Hanna. 
New York: The Ronald Press Co. 1931. Pp. xxx, 509. $7.00. 


The night riders of Kentucky are gone. Their place is taken by the new 
branch of American corporation law treated in this book. It is interesting 
to note that the Kentucky Cooperative Marketing Law contains a statement 
that it “is enacted in order to prevent a recurrence . . . of violence.” 1 The 
Kentucky law is known as the standard act and is regarded as typical of the 
legislation, by no means uniform, of thirty-nine states. All the other states 
except Delaware have some statutory provision for codperative corporations.* 

The codperative marketing associations which are the subject of this book 
are agricultural. In fact, in five states the statute apparently prohibits the 
use even of the word “ codperative ” as part of the title of any business other 
than an agricultural corporation organized thereunder.* Almost everywhere 
the word is protected, and restricted to business organizations in which each 
stockholder or member has one vote, regardless of the amount of his invest- 
ment or the number of shares of stock he may hold.® 

It is a common mistake, which, of course, Professor Hanna does not make, 
to regard the one man-—one vote principle as a test of whether a venture 
in question is a true codperative organization in the social and economic 
sense.° For example, it would be an error to conclude that the labor banks 
operated by the Amalgamated Clothing Workers of America are not genuinely 
codperative institutions because they are organized as commercial banking 
corporations, rather than under a codperative statute with one vote for each 
stockholder.? The term “non profit ” is equally lacking in significance; for, 
as Mr. Justice Brandeis has said, the phrase “ non profit ” is “merely one of 
art, indicating the manner in which the financial advantage is distributed.” ® 
The widely permitted use of preferred stock and of ordinary business cor- 
porations as subsidiaries of codperative associations ® is a further indication 
that a formal test will not do. “ Some associations, with commercial form, 
are in fact codperative; others, with codperative form and name, nominally 
for the benefit of producers, are in reality commercial corporations, and be- 
cause of the deception, obnoxious to sound business ethics.” 1° From the 
social and economic point of view the essence of a codperative is the distri- 
bution of the financial advantage not in dividends but in patronage dividends 
or in increased return from each member’s individual operations resulting 
from the activity of the association.14 

The operations of the agricultural coéperatives were of such magnitude as 
to make the subject important long before the Federal Farm Board provided 





+ PL Oe, 

= Pp. 44, 46. 
_ 8 P. 120. But even in this field Delaware has not relinquished its usual func- 
tion of providing corporate structures for the rest of us. A codperative association 
may, and the Sun-Maid Raisin Association does, conduct a portion of its business 
ay 8 a subsidiary Delaware corporation for profit. P. 179. 

aS 

* P. 9%. 
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7 Cf. Princeton Univ. Inp. Ret. Sec., Toe Lasor BANKING MOVEMENT IN THE 
Untrep StaTEs (1926) 89-92, 269. 

EP. 50. 10 P, 49. 

11 P, 208. 
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fostering activity and funds.12 The questions of public policy involved in the 
preferred legal treatment given to the codperatives are also important. The 
codperative marketing acts not only furnish a special form of organization. 
They also provide that contracts of a member to market his product only 
through the association may be specifically enforced.4* And the contracts are 
exempt from the anti-trust laws,!* an immunity given current interest by the 
proposals of Gerard Swope.t® Exemption from Blue Sky laws is also pro- 
vided.1® Moreover the acts permit liquidated damages which otherwise might 
be unenforceable as a penalty.17 Ten states make it “a conclusive presump- 
tion that a landowner or lessor is able to control the delivery of products 
produced on his land by tenants whose tenancy is created after the execu- 
tion of a marketing contract.” 1% In some states it is a misdemeanor to 
induce violation of a marketing contract,!® and in Kentucky it has even been 
made a crime for a member to sell outside the pool.?° 

The author describes this special legislation but does not discuss its 
wisdom. There is no treatment of broad considerations of policy such as 
whether farmers as a class ought so to be favored. He raises the question 
whether codperative associations are affected with a public use,?! but does 
not consider whether they ought to be treated as public utilities and regu- 
lated as such. 

In short, this book is not a political or legal-philosophic work. It aims to 
be of practical use not only to the lawyers but also to the laymen who 
organize and operate these agricultural codperatives and to those who act as 
bankers for the associations. Almost a third of its pages is devoted to an 
appendix containing actual marketing contracts, by-laws, and other corporate 
and financial forms. Elaborate treatment is given in the text to the statu- 
tory situation in each state. There is full discussion of the legal and practi- 
cal problems and procedure involved in the organization and operation of 
coéperatives: the pitfalls encountered in a campaign to persuade members 
to join for a period of years; the arrangements for the acquisition of the 
members’ product by the codperative, as buyer or as agent; the establish- 
ment of pools covering numerous grades of product and periods of time; 
borrowing money; selling the product; distributing the proceeds. Ware- 
housing, and such incidental matters as trust receipts, are taken up in detail. 
The heart of the codperative is the marketing contract. The numerous 
cases bearing on the marketing contract are used as the basis of a thorough- 
going and satisfactory analysis of the relevant questions of law. If the 
broader problems of social policy are beyond the scope of the book, the 
reader should not infer that Professor Hanna does not treat the problems 
of business policy facing the codperatives and their managers; quite the 
contrary. Drawing upon his experience as counsel for the War Finance 
Corporation where he was charged particularly with handling the substantial 
loans to codperatives — all of which, by the way, were repaid 2? — he gives 
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13 Pp. 229-36. 

14 Pp. 227, 251-53. 

15 See (1931) 133 Comm. & Fin. Curon. 1819-22. 

16 Pp. 141, 144. 19 P, 249. 

17 P, 224 et seq. 20 P. 237. 

18 P, 243. 21 P, 198. 

22 See Rep. Sec. Treas. on The War Finance Corporation, 1929, 6. 
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full discussion and expression of his views on the proper business and finan- 
cial policy the codperatives should follow. Although in no sense an economic 
study, every aspect of the subject is illuminated by the relevant economic 
and business facts. The reader is referred to source material for the detailed 
histories of the important large codperatives, and, in addition, Professor 
Hanna furnishes a wealth of valuable information in the form of his own 
summaries of the experience and practice of American codperatives. 

The author shows unusual ability to see the relationships of the different 
aspects of his subject in wide range and true perspective. The presence of 
a few legal commonplaces 2° for the benefit of laymen is only evidence that 
he did not lose sight of one of the purposes of the book. He has produced 
that rare thing, a legal handbook intended as a practical guide for laymen 
as well as lawyers which is of the highest professional and academic quality. 


WALTER T. FISHER. 
Chicago, Illinois. 





A LAawvER TELLS THE TRUTH. By Morris Gisnet. New York: The Concord 
PrEss. 1931. Pp. 160. $2.00. 


If any hundred-per-cent American happens to see this book, he will pass it 
by as nothing more than radical propaganda, especially if it is noticed that 
the introduction is by Mr. Norman Thomas. If any such person happens to 
read the book, he will excuse himself for not assimilating the truth set forth 
by the observation so dear to all stand-patters that criticism to be worthy 
of attention must be “ constructive ” and not “ destructive.” This is not to 
say that the title of the book would not be more accurate if it read, “A 
Lawyer Tells Part of the Truth, with Some Exaggeration and an Absence of 
Necessary Qualifications ”; but perhaps Mr. Gisnet would justify himself by 
Emerson’s remark that it is impossible to state any truth strongly without 
doing apparent injustice to some other truth. 

Mr. Gisnet’s indictment of Bench and Bar, if taken literally, would apply 
to the situation in all parts of the country. It is obvious, however, that his 
evidence is drawn mainly from his experience as a practicing lawyer in the 
City of New York. He speaks of the great over-production of lawyers, 
many of them of doubtful fitness; of the competition of title and casualty 
insurance companies, trust companies, and collection agencies, which has 
narrowed the field formerly open to lawyers; of the temptations to which 
“poor struggling lawyers ” are exposed to engage in fraudulent practices; of 
the bad example set by the few successful lawyers, who tend to become cor- 
poration servants, instead of devoting themselves, in the language of Julius 
Henry Cohen quoted by Mr. Gisnet, “ to the expounding of the law and the 
application of moral principles in decisions and legislation”;+ of the fact 
that litigation is diminishing in relative importance, and has come to be a 
mere “intricate game of matching wits”? as distinguished from a quest for 
“justice” between man and man; of the corruption of Tammany judges 
and of the fact that the lower courts of New York City are “ honeycombed 
with graft and corruption”; * and above all, of the vicious influence upon 
lawyers and laymen alike of the great American ideal of “ success.” He says 





23 See, ¢.g., Pp. 201. 1 P. 36. 2 P. 43. 3.2, 226: 
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that business “ does not want honest lawyers ”; * and it is a necessary infer- 
ence that no honest lawyer can succeed in the American sense. 

Of the poor litigant he says that he has little or no chance in either the 
civil or the criminal courts. He can not pay the costs in civil cases; success- 
ful lawyers don’t want him; shysters cheat him. The administration of the 
workmen’s compensation act is such as to put the claimant at a great dis- 
advantage; and in the criminal courts the poor man is the victim of brutality 
and contempt. 

It is not for an outsider to contradict the statements of a New York 
lawyer about the courts of New York. Although a single instance proves 
little, this reviewer may humbly suggest that some years ago he attended the 
trial of an important civil jury case in the Supreme Court in the City of 
New York, and that the presiding judge conducted the proceedings with a 
learning and an impartiality, and especially with a vigor, rarely observed in 
the Superior Court of Massachusetts. 

It can not be doubted that there are influences at work all over the 
country tending to produce the evils which Mr. Gisnet says have actu- 
ally been produced in New York. Perhaps the most powerful and subtle of 
these influences is the American standard of success measured by the acqui- 
sition of wealth. Another influence tending in the same direction is the igno- 
rance of the laity as to what are the characteristics of a judge which are 
absolutely necessary for a prompt, impartial, and vigorous administration of 
justice. In the matter of courts the American, with his dread of tyranny, 
pins his faith to statutes instead of to personality. It seems to be compara- 
tively easy to induce state legislatures to pass statutes tinkering with prac- 
tice and procedure, especially if the act reduces the power of the judge. An- 
other influence is the widespread feeling that it is more respectable to be a 
poor lawyer than a good carpenter. This is an aspect of the deep human 
longing for distinction and special privilege. Doubtless in many instances this 
instinct is coupled with the feeling that living by one’s wits is preferable to 
any other form of labor. 

Assuming that the evils which Mr. Gisnet so vividly describes exist in full 
measure in the State and City of New York, it may safely be said that there 
are parts of this country in which they are not found in ahy such degree, even 
in large cities. In Massachusetts, for instance, the workmen’s compensa- 
tion act is administered with fairness and liberality. No poor claimant 
unrepresented by counsel is at any disadvantage in a hearing before a mem- 
ber of the industrial accident board or before the Full Board. The worst 
that can be said about the judges of the New England states, and we 
believe of some other states, is that many of them do not rise above the 
level of mediocrity, and that some of them show narrowness, and not infre- 
quently, in cases involving large social issues, intense prejudice; but it is not 
believed that any of them are corrupt. 

While there are a few statements which can safely be made in regard to 
general inefficiency in the administration of justice, civil and criminal, in the 
United States, the picture is so varied, and so many causes are operative, 
some tending to counteract others, that sweeping generalizations present 4 
misleading picture. Theoretically a strong case can be made out for the ap- 
pointment rather than the election of judges; on the other hand, instances 
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can be cited of appointed judges who are incompetent and inefficient, and of 
elected judges who are able and vigorous. Probably the balance inclines in 
favor of the appointive system. The difficulty with it is that the appointing 
power frequently does not take the trouble to inquire what are the necessary 
qualifications for the bench, except in a negative way, being guided affirma- 
tively by irrelevant considerations, such as race, religion, and political influ- 
ence. Certainly, not in the memory of men now living has the experiment 
been tried in any American state of creating either an appellate or a nisi 
prius bench composed wholly of men selected, either by appointment or 
election, for strictly relevant reasons. The trouble is that the public does 
not yet realize that that is what it needs. 

In Massachusetts and, it is believed, elsewhere, the poor man has a dis- 
tinct advantage over the rich man in the actual trial of a jury case. The 
poor man’s disadvantage consists mainly in the delay, and that in turn is to 
a considerable extent due to the American judge’s lack of certain traditional 
common-law powers, and to the incapacity of some judges, if they had the 
power, to take the réle of the English judge. The remedy ordinarily sug- 
gested is more judges. It is not realized that the result of increasing the 
numbers of a mediocre judiciary and of an unfit bar is to increase correspond- 
ingly the amount and speculative nature of litigation. 

In passing it may be noted that there is a certain ambiguity in Mr. Gis- 
net’s use of the term “ justice.” If the duty of courts is to ascertain facts 
and apply to them some pre-existing rule of law, we necessarily leave the 
region of ideal justice. 

Mr. Gisnet’s three remedies, the abolition of costs, the creation of the 
office of Public Defender, and the creation of Legal Aid Offices, seem inade- 
quate to cure or even seriously to reduce the evils which he describes. The 
abolition of costs would be desirable, but only in case the tribunals are effi- 
cient. Public Defenders are, of course, desirable in criminal cases. The 
novel remedy is the third — the creation of Legal Aid Offices — which, in Mr. 
Gisnet’s language, “ should be manned by lawyers who should be retained by 
the state, city or county according to the jurisdiction of the court to which 
the office may be attached and should be paid by the city, county or state 
accordingly. ... Such lawyers may be selected either through competi- 
tive civil service examinations after they have been admitted to the bar; 
or, they may be appointed by duly elected chiefs of these offices as the Attor- 
ney General, District Attorney, and Corporation Counsel now appoint their 
respective assistants and deputies.” 5 He adds that these lawyers “ should be 
entitled, as a matter of course, to appointment to receiverships, guardian- 
ships and as referees ” and “ entitled to promotion, either by appointment or 
through nomination and election to the Bench.”® His last paragraph con- 
tains a word of caution: “ Great care must, of course, be exercised not to let 
this institution fall into the hands of corrupt politicians, in which event it 
would certainly lose its effectiveness as an instrument for greater, surer, and 
prompter justice to the poor.” 7 

Who will exercise this necessary care? Does he forget that the political 
stream can rise no higher than its course? Quis custodes custodiet? 


WILLIAM G. THOMPSON. 
Boston, Mass. 





5 Pp. 155-56. , , 7 P. 160. 
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Tue Unrrep States PATENT Law System. By Richard Spencer. Chicago: 
Callaghan and Co. 1931. Pp. xix, 227. $4.00. 


The author of this book is actively engaged in the practice of patent law. 
He has served on several of the recent committees of the American Bar 
Association which have considered many suggestions for improvement in 
the statutory law relating to patents, in the practice in the Patent Office, 
and in the equity practice in the federal courts dealing with patent cases. 
He is, therefore, most highly qualified to discuss and to set forth the needs 
of the patent system of the United States. The book has been recognized 
as the best exposition of the subject by the award in the 1930 Linthinum Prize 
Competition of the prize for the best treatise in this field. 

The basis of our patent system is that a patent shall secure to the inventor 
the right to exclude others from the use of his invention for seventeen years 
from the date of the patent. It is left to him to make what profit he can from 
this temporary monopoly. At present, the means he employs to accomplish 
this end are not the subject of legislation, but his monopoly is enforceable 
even if he does not choose to exploit the invention himself. As Mr. Spencer 
points out,’ this fundamental scheme has resulted in the encouragement of 
invention and in the building up of industrial organizations based on patented 
inventions. Any change in this basic plan, such as the adoption of provisions 
for compulsory licenses or compulsory working, would deprive an inventor 
of an essential element of his present right, and would consequently tend to 
discourage invention and to impair industrial development based thereon. 
Mr. Spencer points out ? that though the patent system of the United States 
is not perfect, since it is nearly so, the advisable changes are few in number. 
He suggests, however, that patents be granted for scientific property * and 
for methods of doing business, which are not now patentable.* 

The most serious imperfection in our present patent system undoubtedly 
is the delay in the grant of a patent after an application has been filed in the 
Patent Office. An application, unless it is involved in an interference with 
another application or patent, is kept secret in the Patent Office. It is sub- 
ject to amendment from time to time, and it may not issue for many years 
after its filing date. During this time industries may have been developed 
by others who unwittingly have made use of the invention of the pending 
application. And even if there is only a faint resemblance between that 
invention and the development by others, the applicant may take advantage 
of the delay to amend his application in order to obtain claims which might 
appear to be infringed by that development.® The long pendency of applica- 
tions is a source of much grief. 

Mr. Spencer considers several suggestions for reducing the delay in the 
issue of patents and for mitigating the evils arising therefrom.* It is beyond 
the province of this review to discuss the question, which is believed to be the 
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years after its filing date; that after two years the application must be put in shape 
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most serious confronting those interested in improving our patent system. 
It is being considered by many patent associations and by many committees 
of manufacturers and industrial groups. Mr. Spencer’s book sheds light upon 
the problem. 

Another defect in our patent system is the delay in patent infringement 
suits in the federal courts. The equity rules, providing for the trial of patent 
cases in open court, were supposed to remedy this trouble, but due to the 
crowding of the dockets with other cases, notably those dealing with viola- 
tions of the federal prohibition laws, the result has not been attained. There 
seems to be no remedy for delays in the district courts, as long as the present 
federal prohibition laws remain, other than the appointment of more judges.” 

Unquestionably, the administration of the patent law and its practice would 
be greatly improved by the establishment of a court of patent appeals to 
hear appeals from all district courts. This would eliminate the jurisdiction 
of the ten circuit courts of appeal in patent cases and avoid the confusion 
which often arises from conflicting decisions in different circuits. Mr. Spencer 
justly points out that the reduction of the record to narrative form for the 
court of appeals causes needless expense and delay and results in a record 
which is often very different in spirit, as well as in terms, from that before 
the lower court. 

The book treats of these and many other suggestions for improvements in 
our patent system. The author discusses them all with frankness and good 
judgment. An interesting appendix deals with the number of issued patents, 
statistics in regard to interferences, a discussion of “ intervening rights” in 
reissue cases, and a timely address by the late Judge Mayer. It also includes 
the most important sections of the Revised Statutes on the subject. 

We recommend a careful study of this book to every person who is seri- 
ously considering what changes are needed to remove the few defects that 
may be found in the present system. 

J. Lewis STACKPOLE. 

Boston, Mass. 





INTERNATIONAL ADJUDICATIONS. Modern Series. Vols. I, II, III. Edited by 
John Bassett Moore. New York: Oxford University Press. 1929, 1930, 
1931. Pp. cxii, 513; xv, 503; xxviii, 564. $2.50 per vol. 


These three volumes represent the first instalment of the compensation 
which students of international law will receive for the retirement of Judge 
Moore from the Permanent Court of International Justice at The Hague. 
No balances have yet been devised in which to weigh one against the other 
the services rendered to international society by a great judge and by a 
highly competent legal historian, and the reviewer will not attempt to pro- 
nounce an opinion on the result of so difficult and delicate a comparison. 
But he will say at once that the three volumes, considered positively and not 
in relation to what might have been, are worthy of their editor’s great reputa- 
tion and of the standard which he himself had already established through 
the work by which he was chiefly known on the East of the Atlantic before 
he went to The Hague as a judge. 
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The whole work is expected “to constitute a permanent and continuing 
source of authority for all international proceedings of a judicial or even of a 
mediatorial nature,” to “ place at the disposal of tribunals, national as well 
as international, of administrative officials and of writers and students, the 
sources of international law in an amplitude and completeness never before 
essayed.” + It is to be divided into two series, the ancient and the modern, 
the first to begin with the earliest known arbitrations, especially those among 
the Greeks, and the second, to take up the tale after what may be called — 
from the point of view of the student of international adjudication — the 
Dark or, at any rate, the Blank Ages of the sixteenth, seventeenth and 
eighteenth centuries, centuries inaugurated by the religious dissensions of 
Christianity and almost entirely innocent of arbitral settlements of inter- 
national disputes. This second series, of which the present volumes are 
the first, begins with the three arbitrations under the Treaty between Great 
Britain and the United States signed by Lord Grenville and John Jay in 
London on November 19, 1794. 

The first two volumes of this series are devoted to the history of the St. 
Croix River Arbitration. The earlier is preceded by a short General Intro- 
duction, and by what the editor describes as “ Notes on the Historical and 
| Legal Phases of the Adjudication of International Disputes.” These “ notes ” 

cover some seventy-five pages, and it is in these pages that the student will 




















f find the most powerful instruction and the best inspiration for the profitable 
, use of the abundant historical material given to the world in the fifteen 
hundred pages of the rest of the present three volumes. 


The main theme of the notes is the insistence on the truth, which some 

authorities in recent years have shown a certain tendency to question,” that 

: “arbitration is a judicial process . . . international arbitrators, if they 
; faithfully discharge their duties, act as judges and not as international con- 
; ciliators or as advocates of the parties.” * The maintenance of this doctrine 
is of the first importance in securing the substitution of peaceful procedure 

for coercive measures in the settlement of international disputes. The doc- 

trine is not, as a shallow critic might assume, “ legalistic,” an epithet gen- 

" erally used to indicate a pedantic and over-rigid mental quality, nor does it 
aim at the exclusion from arbitration of the employment of the methods of 
reasoning by which customary law, national and international, has evolved. 
On the other hand, it is not intended by the doctrine to suggest that all dif- 
ferences between states are amenable to judicial process. The doctrine 
emphasizes instead of slurring over the fundamental distinction between 
arbitration and mediation. And it recognizes the applicability of international 
" judicial process whether the question at issue is one of law or of fact, judicable 
a “ fact” not being limited by the curiously artificial rule which has unfor- 
tunately been suggested by the language of the Covenant of the League of 
Nations and the so-called “ Optional Clause” of the Statute of the Hague 
Permanent Court. 



























1 Vol. I, p. ix. 
2 The reference is more particularly to the proposal of the Geneva Protocol of 
1924 and the official statement which accompanied it. The “ Act” of 1928 has a 
similar tendency. 

8 Vol. I, p. xi. The position is enforced by quotations from authorities of all 
civilized nations. The width of reading and the sympathy shown in the choice of 
authorities deserve special mention. 
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It is to be noted that the learned editor of these volumes takes the view 
that a “ definite and permanent line ” can not be drawn between the legal and 
political dispute. If by this it is meant that states may be ready at one 
time to regard a question as “legal” which at some other time they have 
regarded or will regard as “ political,” no objection need be taken. But if 
it be meant that the distinction between the legal and the political dispute is 
not of fundamental and permanent importance, the case is otherwise, for it 
is a distinction between a demand by a state for its “ rights” as determined 
by an existing system of law and a demand that the rights created or recog- 
nized by an existing system of law be modified in its favour. 

Fundamentally, indeed, “ questions ” are not things objectively existing in 
a material world. They are the results of the mental attitudes of those who 
guide the external policy of states. A “ boundary question” is not a geo- 
graphical fact; it is a relationship of minds. State A and state B may be 
ready to agree that the national ownership of or dominion over a piece of 
land results from the application of legal principles; if so, the fact that 
state A and state B both claim the land results in a legal dispute. Or state A 
may declare that the ownership of the land in question is a vital national 
interest and that it claims the land for its own dominion whatever the law 
may be. In that case you have a political dispute. In one sense the “ ques- 
tion — that is, the dominion over the land—remains the same, but in an- 
other and a profounder sense the dispute has so completely changed its 
character that it is no longer true to say that the same question is in issue. 

Proposals for international organization which neglect the distinction be- 
tween the legal and political dispute threaten at the present time to lead to 
disillusions so serious that they may even be disastrous. International 
society can not, any more than national, be ruled in the last resort solely by 
the decisions of judges applying the law. Somewhere, somehow, in some 
form or other, if peace is to be preserved, there must be introduced or recog- 
nized internationally some method of peaceful change more or less analogous 
to legislation in the national sphere, whether ordinary or modificatory of a 
constitution, even though of necessity the process be without a direct 
“sanction,” of a coercive character. If some safety-valve of this kind is 
not provided, there must in the end be a violent break. Compulsory inter- 
national “ legislation ” is not now and may never be either desirable or pos- 
sible. But the increase of the authority of a central organization of the 
better opinion of the world by the development and use of the machinery of 
the mediatory or recommendatory process is not outside the bounds of pos- 
sibility. At the same time the analogy of the “state” and the use of the 
word “super-state” as descriptive of any organization or of international 
society is to be deprecated. A “ society” is not necessarily a “state.” The 
state, as we know it, is essentially a unit in a surrounding world of similar 
entities. The expression “ World-state ” would indicate something in which 
many of the qualities of states as we know them would have ceased to inhere. 

To come now to the treatment of the two “ adjudications” which form 
the subject matter of these volumes, nothing could be fuller or more com- 
plete than the collection of material. The history of each question is traced 
from its cradle to its grave. Every scrap of correspondence, and every docu- 
ment used is reproduced in full, and an exact account is given of all steps 





4 P. xlvii. 
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taken in the proceedings and of the movements and actions of the Commis- 
sioners. The account of the two affairs of the St. Croix River and the Pre- 
War Debts occupies about twenty-two pages in the collection of de Lapradelle 
and Politis.©» The student has now some fifteen hundred pages before his 
eyes. 

The historical importance of the two arbitrations is greater than their 
direct legal interest and in only one of the two can history record a definite 
result. In the case of the Pre-War Debts owing to American “ Loyalists ” 
the Mixed Commission, for reasons concerning which it is hardly profitable 
at this distance of time to say more than that they were mainly of a per- 
sonal character, failed to reach a conclusion, and the matter was subsequently 
settled in 1802 by a compromise under which a lump sum of £600,000 was 
paid by the United States in settlement of claims which, with interest, 
amounted to over £5,600,000. 

In the St. Croix River case, on the other hand, a settlement of important 
boundary dispute was reached by methods which reflected credit on all con- 
cerned. The question, as formulated by the Treaty of 1794, was “ what river 
is the river St. Croix intended by the treaty ” of Paris of 1783, a question, 
that is to say, of treaty interpretation. The Mixed Commission, by which 
the question was to be decided, consisted of one Commissioner named by the 
British Government, one Commissioner named by the President of the United 
States “ by and with the advice and consent of the Senate thereof” and a 
third to be appointed jointly by agreement of the two Commissioners. 

If agreement failed, the choice between the respective nominees of the 
American and British Commissioners was to be made by lot. In fact, though 
preparation was made for a resort to the lot, the two Commissioners agreed 
on the choice of the third colleague, an American citizen, but a cousin of the 
British Commissioner. The choice was happy, and the name of Egbert 
Benson is worthy of more honour than historians have hitherto given it. 
But the method of appointment is hardly likely to be followed as a precedent 
of general application. If each side nominates a partisan as Third Commis- 
sioner, and the lot decides between the two nominees, it is difficult to see 
that the method differs fundamentally from a “ toss-up.” 

The statements and counter-statements of the agents on the two sides 
were very full and very ably argued, but there was no oral argument. The 
Commissioners inspected the territory in dispute, and finally, in October 1798, 
gave a brief and unanimous decision without any statement of reasons, adopt- 
ing in the main, but not entirely, the case put forward by the British agent, 
and determining the boundary by reference to a map annexed. The Commis- 
sioners thus resisted all temptation either to adopt or to criticize the argu- 
ments of considerable interest which had been submitted in respect to the 
true principles of treaty interpretation. What, indeed, is the exact meaning 
of the words “ intended by the Treaty ” or “ truly intended by the Treaty ”? 
A “ Treaty” not being a person can not in strictness have an “ intention.” 
Whose then are the minds, whose intention in such a case must be sought — 
the minds of the negotiators, the minds of the ultimate signatories of the 
treaty, the rulers of their respective countries, or again the minds of the 
actual draughtsmen?® If the minds of the negotiators are, as seems to be 





5 1 RECUEIL DES ARBITRAGES INTERNATIONAUX (1905) 5 et seq. 
6 The reviewer has often been asked what was the meaning of “ les rédacteurs 
du traité” and has always demurred to the form of the question. 
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the case, the minds whose intentions are relevant, is it legitimate to ask the 
negotiators or their survivors, as happened in the St. Croix case, what their 
intention was? How far and on what occasions can you go beyond the text 
of the treaty and the reconstruction of the circumstances in which it was 
signed? How far is Vattel or any other “ publicist” an authority? But the 
Commissioners sternly passed these questions by. 

It should, however, be noted that reference is sometimes made to the 
St. Croix case for the principle that a majority decision of arbitrators is 
binding in a case where unanimity is not expressly stipulated. This is not 
the direct result of the decision itself, which as already mentioned was 
unanimous, but follows from the instructions given by the Secretary of State 
to the American Commissioner, instructions in which he rejects the contrary 
doctrine put forward by Attorney General Lee.” 

Before parting with these volumes, so full of legal, of international, and of 
human interest, not unilluminated by that touch of an occasional caustic 
humour which adds a salt to fine intellectual fare, two historical reflections 
perhaps may be permitted. One is that the path of peaceful settlement in 
1794, aS in 1871 and 1919, was not strewn with roses. “ Jay,” says an 
American historian, “ was burned in effigy, guillotined in effigy, hanged in 
efigy from Maine to Georgia.” ® And yet he was, if not a pioneer, at any 
rate a restorer of the authority of reason for the settlement of international 
disputes. The other reflection is more personal to the American and British 
nations —if reason could prevail in 1794, how unnecessary was the disaster 
of the War of 1812! 

JoHN FIscHER WILLIAMS. 

Oxford, England. 
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AccIDENTAL InyurrES. By Henry H. Kessler. Philadelphia: Lea & Febiger. 
1931. Pp. xx, 718. $10.00. 


Dr. Kessler, benefiting from a long experience as medical director of the 
New Jersey Rehabilitation Clinic and medical advisor to the New Jersey 
Workmen’s Compensation Bureau, has compiled an interesting and instruc- 
tive work, which classifies the most common types of industrial injuries and 
treats of their proper disposition insofar as the problem of compensation 
awards is concerned. Tables are set out which outline the compensation 
rates employed in the several states; they show the deplorable lack of uni- 
formity which now exists. Socially progressive, the author advocates a uni- 
form system of compensation based on functional disability. For lawyers 
practicing under the New Jersey act, or one similar to it, the volume con- 
tains a valuable collection of industrial injury cases. For the profession 
generally, its use is limited. However, in the chapter entitled “ Injury and 
Disease ” may be found cases collected from various states in which awards 





7 » Moors, DicEst OF INTERNATIONAL LAW (1906) 35. 
8 See McMaster, The Struggle for Commercial Independence (1783-1812), 
7 CAMBRIDGE MopErRN History (1903) 320. 
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have been made for diseases following such injuries, and undoubtedly the 
information contained in the work would assist in ascertaining their proper 
valuation. 


GRUNDRISS DES TSCHECHOSLOWAKISCHEN VERFASSUNGSRECHTES. By Franz 
Adler. Reichenberg: Verlag von Gebriider Stiepel Ges. M. B. H. 1930. 
Pp. 132. 

CESKOSLOVENSKA VuastivEDA. Edited by Jan Kapras. Vol. V. SrdAr. 
Prague: “ Sfinx” Bohumil Janda. 1931. Pp. 706. 


Dr. Adler, Privatdozent of the German University of Prague, makes in his 
work a real contribution to our knowledge of the constitutional life of 
Czechoslovakia. Following, in general, the outlines of the Czechoslovak con- 
stitution, he deals primarily. with practice rather than theory, a treatment 
which the subject hitherto has not received. It is apparent, however, that his 
consideration of the minorities question is colored by German leanings. This 
is evidenced, for instance, by his criticism of the minorities provisions on the 
ground that though the constitution protects individuals by clauses based 
upon the minorities provisions of the Peace Treaties, with but very few ex- 
ceptions no protection is afforded cultural and legal entities. StAT is a 
work of much wider scope. The first comprehensive volume dealing sys- 
tematically with the structural, historical, and political background of 
the Czechoslovak state, the publication stands alone in its field. Its thirty 
chapters were written by twenty-one well known experts. Each chapter is 
attended by an excellent bibliographical summary, and statistics, photo- 
graphs, diagrams, and maps distributed through its pages add to the book’s 
general reference value. It is interesting to note, however, that the volume’s 
one weakness lies in the very factor that is the outstanding feature of 
Dr. Adler’s work. Constitutional theory is over-emphasized to the exclusion 
of discussion of constitutional practice. This neglect is illustrated by Pro- 
fessor Weyr’s chapter on “ The Czechoslovak Constitution,” a long theoreti- 
cal, legalistic discussion, without one word concerning the actual functioning 
of the constitutional system. 


THE PROHIBITION EXPERIMENT IN FINLAND. By John H. Wourinen. New 
York: The Columbia University Press. 1931. Pp. x, 251. $3.50. 


This work presents an informative exposition of ten years’ experience with 
a prohibition law. An excellent summary of the land, its people, and history 
introduces a description of events strikingly parallel to the American ex- 
perience. Mr. Wourinen emphasizes social facts such as prohibition viola- 
tions and their relation to crime as a measure of the success of the experi- 
ment, but he takes care to expose the limitations upon these tests. An 
unbiased presentation of favorable and unfavorable opinions by political and 
social leaders on the success of the law characterizes the treatment, and the 
spice of propagandist pleading is notably absent. The international record 
mn liquor regulation is interesting. The common problem of smuggling to 
evade prohibition or revenue taxes led to codperation between the North 
European countries, but the ineffectiveness of these efforts resulted in an ap- 
peal to the League of Nations (pp. 211-24). The conclusion is that prob- 
ably less desirable results have been accomplished by legislative compulsion 
than had been achieved formerly by education and propaganda. 
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